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| MEMO

v To: Ken Klothen

‘ Gene Sofer |
Jonathan Petropoulos
, Konstantin Akinsha
From: Erin Rodgers |
Date: November 12, }1999
Re: - U.S. Holocaust Memorial Museum: “The Holocaust in Hungary

- Confrontation |vvlth the Past.”
On Tuesday N ovembc(r 9, 1999 I attended the above symposium on behalf of the
Commission. A report based ;on my notes of the presentations themselves is attached for
your reference, but I thought a brief word or two of analysis might also be in order.

The third session of the symposmm was the most useful for the Commission as it
centered on survivors’ perspectlves of the Holocaust in Hungary. Three of the four

I survivors mentioned that in the postwar period attempts to make claims on property (and
to seek justice for war cnrmnals for that matter) were met with great resistance. The
,common cause cited. for this re[:s1stance was that the Hungarian population regarded such
attempts as revenge-measures drwen by the Jewish community. Specific details of the
process of filing claims were-not discussed, and the majority of the presentations related
| to the personal experiences of %the individuals in Hungary during the Holocaust.

In a discussion following the symposium, one of the survivors offered that he did
have some memory of a claims process and asked that I (or someone from the

discussion during the symposium, it was interesting and saddening to hear of the
tremendous difficulties faced by the Jewish community upon their return to Hungary.
Especially worthwhile was heagmg of the cultural stigma that seemingly arose from
claiming property and seeking justice for war crimes—this provides an important context
in which to revisit the Gold Train Report and re-evaluate the strength of letters from the
Government regarding Jewish property and to understand why letters may have come
more frequently from the Jewish groups directly.

I am grateful that I had ithe opportunity to spend the day at the symposiurﬁ as |
feel that the experience greatly,énhanced the context in which I will evaluate the
Holocaust in Hungary and the idea of a claims process in the postwar period.

Also, the contact information for the gentlcinén survivor willing to speak about claims is:
Dr. Albert Lichtmann, M.D.

| Commission) contact himin the near future to discuss some of thiosé“meémiories. Tithe’ """



The Holocaust in Hungary: Confrontation with the Past
United States Holocaust Memorial Museum
November 9, 1999 E

This symposium, ornginized by the Center for Advanced Holocaust Studies, was
divided into four sessions. The first session of the day included a welcome from Paul
Shapiro, director of the Centér, and a background presentation by Timothy Cole. The
second session consisted of ﬁresentations made by three historians on “The Holocaust in
Hungary.” The third sessionjwas held after lunch and was perhaps the most interesting
for the Commission’s work. |Four survivors gave talks sharing their perspectives on the
Holocaust in Hungary. Finally, the fourth session included concluding remarks from
Charles Fenyvesi of Radio Free Europe.

Session I: Introduction and Background Presentations
Paul Shapiro, director of tﬁe Center for Advanced Holocaust Studies
|

Shapiro welcomed ‘th:e audience to the symposium, the second of its kind
organized by the Center, and provided an introduction to the day’s speakers and their
topics. The purpose of the day, according to Shapiro, was to take a step in the direction
of confronting the complex history of the Holocaust in Hungary. Shapiro also expressed
his hopes that the day would!provide a catalyst for continued discussion of this period in

Hungarian, and world, histody.

Timothy Cole, lecturer, Department of Historical Studies, University of Bristol, and
1999-2000 Pearl Resnick P?stdoctoral Fellow, Center for Advanced Holocaust
Studies, 'U.S. Holocaust Memorlal Museum.

Hungary, The Holocaust, a;nd Hungarians: Remembering Wheose History?

Timothy Cole was educated at the University of Cambridge and did his doctoral
work on the Ghettoization of the Jewish community of Budapest. He entitled his
presentation for the symposxum “Hungary, the Holocaust, and Hungarians: Remembering
Whose History?” and began 1w1th a brief discussion of his intentions for his presentation.
He argued he would not begin with a narrative of the chronological history of the
Holocaust in Hungary. Instead his discussion was focused on the question “Why?”. Cole
expressed his belief that all of Holocaust research essentially seeks an answer to this
question and suggested that examining smaller questions in the case of Hungary may
provide one avenue of gettmg at an answer to why. In the case of Hungary, Cole
identified two questions of importance:

D Why so late? In other words, in 1944 when the war’s outcome was practically
assured and Hungary had a Jewish community that was surviving virtually
intact, why was there a radicalization of the behavior towards Jews that
allowed for the d’eportations to begin in earnest late in 19447

2) Why in Hungary‘? How was it that anti-Semitism developed to such a 1944
level in a nation that had previously enjoyed a late 19™ to early 20™ century

. ~
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“golden-age” period for its Jews? Cole pointed to the scholarship of Istvan
Dedk which addre:ssed this period as one in which the Jewish community
enjoyed no legal distinctions from other Hungarians. This particular question
proves very d1fﬁcult in that Hungary by 1920 was the first of the European
nations to pass ant1 Semitic legislation and yet its Jewish community was also
largely spared unt|11 October 1944 and the rise of the Arrow Cross in Hungary?

Of the first question cl>f timing, Cole began by separating the approaches taken in
historical studies of the Holocaust in Hungary by those historians focusing on the
German-ness of the Hungarian Holocaust from those who emphasize the Hungarian-ness
of the Hungarian Holocaust. }The first is characterized by an attention to the geo—-pohtlcal
and external factors of the 19305 1940s, and 1944 that provide factors that enabled the
Hungarian Holocaust. The second approach is dominated by attention to the domestic
situation of Hungary, mcludmg historic anti- Sermtlsm and much turbulence in the Inter-
war period. ;

1. The German-ness o'f the Hungarian Holocaust: External Factors
This school of hlstoncal tradition places the blame for the Hunganan Holocaust
on Nazi Germany and argues that the deciding factor in the fate of Hungarian Jewry was
the occupation of Hungary by Germany on March 19, 1944. Anti-Semitic Legislation
passed in Hungary previous t:o this occupation is explained as “symbolic” in order to
show appreciation for Nazi assistance in regaining territory Hungary lost as a result of
WWIL These laws were passed because of a feeling of debt towards Nazis for this
regained territory and were not representative of domestic initiatives. In addition to
emphasis on the territorial concerns that forced this relationship between Nazi Germany
and Hungary, it is argued that Nazi Germany became more involved with Hungary as
Hitler’s displeasure with Hungarian treatment of the Jews increased late in 1943 and as
Hitler became aware that the wHunganans were attempting to sue for a separate peace in
the 1943/1944 period.
|
2. The Hungarian-ne:ss of the Hungarian Holocaust: Internal Factors
|

The scholars who place the responsibility for the Hungarian Holocaust on internal
factors and reasons stress the history of anti-Semitism in Hungary as well as a period of
radicalization of anti-Semitism culminating in the 1944 massive deportations. Factors
leading to this radicalization of anti-Semitism began with the radical re-drawing of
Hungary and its borders following WWI. These territorial changes were so traumatic for
the Hungarians that flags ﬂcw at half-mast for the eighteen years of the Inter-war period
and consumed all foreign alms of Hungary in the post-WW1I era. These territorial
changes resulted in a shift from a nationalism of inclusion to a nationalism of exclusion.
Population composition shifted dramatically as a result of the territorial changes. Prior to
the treaty, Ethnic Hungarian comprised about half of Hungary’s population. However,
following the changes in territory, ninety percent of Hungary was ethnic Hungarian.

- These changes resulted in the Jewish community being pushed to an outside position,

their community began to be 'seen as a privileged, small, and over-represented (in
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Universities and the professions) group within Hungary. This shift was also reflected in a
political shift within Hungary from moderate political trends to a more extreme
atmosphere. ’

After establishing the two somewhat opposite approaches to settle responsibility for
the Holocaust in Hungary, Cole moved into a discussion of his own work—a bringing
together of the two views rnto an understanding which departs from a mono-causality
approach. Cole’s assertion 15 that the Hungarian-ness of the Holocaust must be stressed,
but that this must not be done without attention to the relationship between the domestic
and external factors of the perlod The role played by Hungarians is vital, Cole argued,
especially as Eichmann’s forcll;es in Hungary numbered between 150 and 200 only. In
addition Cole’s own research has focused on the crucial role played by local authorities in
the implementation of the deportations and ghettoization of Hungarian Jews. The danger
of using too many German sources for understanding the Hungarian Holocaust, Cole has
found, is the way it underscores top-down responsibility. Cole’s research in Hungarian
archives instead revealed a picture of Hungarians not just carrying out orders, but taking
 local initiative for the Holocaust. The Holocaust in Hungary was perpetuated not by
Germans or Hungarians alone, instead it was carried out in an occupied Hungary where
many Hungarians took initiative in the “de-Jewification” of Hungary.

Cole pointed to speciﬁc local legislation as evidence of this “initiative,” and in his
presentation discussed a restrrctlon of local shopping hours for Jews made in addition to
German occupation procedures On June 4, 1944 the Hungarian National chrslatron
passed such a rule restrlctmg shopping by Jews. Historians such as Braham (also
presenting at the Symposrum) argue that this type of legislation was merely a borrowing
of laws from Nazi Germany, however, Cole’s research turned up correspondence on this
issue dating from May 11, 1944 onward. This correspondence shows an attempt, on the
part of the Hungarians alone to pass this legislation in order to reduce the Jews from
their already rationed food sgpply to near-starvation levels. It was legislation designed
primarily to restrict the ability of Jews to acquire un-rationed foods, thus to restrict all the
food available to them. Other correspondence Cole presented developed the same idea
that Hungarian authorities pard as close attention to domestic public opinion and anti-
Semitism as they did to the Nazx influence in implementing the Holocaust in Hungary.

Cole’s question, in the 1end remained focused on whether the Holocaust is a part of
Hungarian history, or if it is apart from Hungarian history. The answer, though there may
not be just one, lies in the understanding of the complex interplay between domestic and
external factors; between Hu‘ngarian and German actors.

|
- Session II: The Holocaust in! Hungary

' The three historians sp:eaking as part of session Il each presented a paper on one

- particular aspect of the history of the Holocaust experience as it relates to Hungary. The
first, Paul A. Hanebrink (Ph.D. Candidate, Department of History, University of Chicago,
and Fellow, Center for Advaneed Holocaust Studies, U.S. Holocaust Memorial Museum),
delivered a paper entitled “Continuities and Transformations in Post-War Anti-Semitism
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in Hungary.” The second, Istvan Dedk (Seth Low Professor Emeritus, Department of
History, Columbia University), spoke on the topic “Retribution or Revenge? War Crimes
Trials in Post World War I Hungary.” The session concluded with the presentation of a
paper, “Assault on Historical Memory: Hungarian Nationalists and the Holocaust,” by
Professor Randolph Braham (Distinguished Professor Emeritus and Director, Rosenthal
Institute for Holocaust Studie’s, City University of New York).

Hanebrink focused his (;iiscussion on the ideological continuities in post-war anti-
Semitism as opposed to the transformations in social/structural forms of anti-Semitism.
By social and structural anti- Semmsm Hanebrink referred to the disappearance post
1945 of the Gentile and Chrlsuan elite, as well as that of the University Fraternities.
Hanebrink argued that the Communists relied on anti-Semitism as part of their
consolidation of power. They then realized this anti-Semitism could not be easily
controlled after used as a soutce for this consolidation. The ideological ideal then used to
stabilize the communist regire was anti-anti-Semitism or anti-Fascism. In the postwar
period there were many structural discontinuities as differing groups rose to power,
widespread anti-Semitic activities—one ideological continuity—was determined by local
activities and circumstances and because of economic problems (a form of peasant anti-
Semitism). '

Previous to the war attempts were made at establishing a social equilibrium in the
shape of land reform progranlls and a 1938 law to restore the Christian middle class.
Attempts at this equilibrium were dominated by the concern for an “Ethnic exclusivity”
that separated elements of a ‘{colonizing” force in Hungary—namely the Jewish
cosmopolitan and ethnic Gerrnans In 1946 circumstances enabled continued attempts to
separate Hungarian culture, to ‘purify” or “cleanse” it, in the name of establishing a

“true” Hungarian culture, one not subject to the above influences. The National Peasant
Party availed itself of these circumstances by legislating that the Jews, Germans, and
Gypsies were outside of Hungarian culture. The postwar Communists used this pre-
existing Ethnic nationalism to consolidate their power. Thus “cultural anti-Semitism”
became tied to the ideology of ethnic nationalism. This method of utilizing ideological
ties from the Interwar to the postwar period by those in power lead Hanebrink to.
characterize the developments saying that there was no structural basis for postwar anti-
Semitism, rather that it was the conflict over national cultural identity that relied
on/enabled its continuance. |
!

Istvan Dedk spoke on{ the postwar war crimes trials and the purging of Hungarian
society in the same period. From 1914-1964, Dedk argued that the Hungarian social and
political elite were purged and re-purged. Two important minorities were expelled
during these periods, the Jews and the ethnic Germans. These groups were both ethnic
and class minorities in Hungary Periods of removal centered around the following three
periods: 1918/1919, 1945, and 1956. During the Democratic Bolshevik Revolution of
1918/1919- many of the Jewish victims were made victim not for what they were doing
but for who they were. In the inter-war period (as Hanebrink touched on previously)
anti-Semitism and anti-Bolshevism went hand in hand as the inter-war government was
scared by the threat of revolution. Other political changes in the inter-war period

“included the replacement of the old right (characterized by an Aristocratic anti-Semitism)




by a new, and more radical, ri ght The struggle between these two factions played out in
the Hungarian Parliament which remained active until 1944. The Old Right fell to the
New Right (the Arrow Cross) in October 1944. By April 4, 1945 there were no ethnic
Germans or Hungarian Fascists left in Hungary. The Coalition of minority parties
between 1945 and 1946 perpetuated purges of the Hungarian citizenry. These purges
were designed to serve three main purposes: 1) to legitimize new rulers

| 2) to eliminate opposition to new government

i 3) to help in the redistribution of wealth.
The People’s Court in Hungéry sentenced between 300,000 and 400,000 citizens
(approximately 3% of Hungary s population). The Courts sent approx. 200,000 of these
defendants back to Germany. To understand the magnitude of the trials, Dedk argued
that one in ten Hungarian male citizens stood before this court.

By 1949 the People’s Coun had begun to try communists who had tried the Fascists
in 1946. As the Courts acted the 1949 period served as revenge for 1945, and 1945 for
the 1918/1919 period. The end result, according to Dedk, was the creation of a number
of revolutionaries within Hur;gary—all those who felt they had been victimized by the
former rulers. He argues that postwar purges were part of a general wave across Europe
(similar to the prewar wave of anti-Semitism). In the case of Hungary, the Courts
dismissed defenses that protested the retroactive application of laws and punishments, as
well as those that presumed t'o place the prosecutors and defendants in the same
atmosphere/level of culpablhty ~

As Deék concluded hlslremarks he mentioned that the Hunganan public, at the
time, perceived of these trlals as Jewish promulgated trials. As such he asked the
following important questlons of the role of these trials. Did the purges achieve the
purpose of planners? Did it cause Hungary to feel contrite for the fate of Hungarian
Jewry? On the first, Dedk argued that the planners (Communists) destroyed too many
opponents resulting in the inability of the public to distinguish between war criminals and
anti-communists—thus setting the stage for perceptions that the trials were “revenge
trials” by the Jews. On the second, Dedk argued that Hungary was happy to forget what
Communists wanted it to forget. No soul searching occurred under the Communists and
none exists in present day Hungary.

Randolph Braham, the last of the morning speakers addressed his disagreement
with present Hungarian Nationalists whom he terms “history cleansers.” Braham called
the Holocaust in Hungary the most tragic of chapters in the history of the Holocaust and
the darkest chapter in the hist;ory of Hungary. Braham singles out the Hungarian Jewish
community for their unique Holocaust experience as having suffered the cruelest,
swiftest, most barbaric treatment of the European Jewry—an experience and a history
that Braham (as well as the other three scholars) points out was entirely absent from
discussion from the onset of Commumst rule until 1989 in Hungary. Of the “history
cleansers,” Braham categorized four “cleansing” techniques for discussion and refutation:
de-nationalism, generalizatiotn, relativization, and an emphasis on the positive actions of
Hungarians.

By de-nationalism, Braham refers to the “German-ness” of Cole’s discussion
earlier this morning. Through de-nationalism historians place all blame for the Holocaust
on the Germans which, as Braham argued, was demonstrated in the recent attempts to

|
|
| 5
{



‘aeronautical engineer from
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establish a permanent exhibit o n the Hungarian Holocaust at Auschwitz. Historians of
this variety have been encouraged by recent post-Communist government policies
regarding restitution, and the people’s tribunals (in which their findings were found to be
unconstitutional). The Hunga;rian Holocaust is perceived as terribly embarrassing for the

‘| Hungarian government and péople and actions of this variety have encouraged a

cleansing of the past—rather than an attempt to come to a truer understandmg of itor
reconciliation to it.

 Generalization was described as the desm: to preserve a collective memory of the
wartime era. This technique emphasizes the homogeneity of the martyrdom of
Hungarians—soldiers and J e“tfish victims together in the tragedy of their experience.
Braham was incensed at this technique—pointing out the obvious differences between
dying as a soldier in service to your country and dying as a victim of racial persecution.
The additional danger is that a comparison of the losses of non-Jewish Hungarians to the
losses of the Jewish Hungarians tends to negate the enormity of the tragedy on the
smaller Jewish community.

The technique of relativization is: characterlzed as an attempt to once again

dispute the uniqueness of the Hungarlan Holocaust by placing it in a context of world

- affairs that diminish the losses of Hungarian Jews by comparison to other large losses of

life and culture. Relatlwzatloﬁ is practiced when the Hungarian Holocaust is placed in
comparison to the American government s treatment of American Indians or to the use of
the gulag system in Russia. In the gulag system some prisoners did their time and made
it home and whole families were not deported. Such companson shows an 1gnorance of
the nature of both the gulags and Auschwitz.

Finally Braham addres‘sed the technique that cleanses history by ernphasizing
the positive actions of some Hunganans Such a practice over-emphasizes Admiral

Horthy’s'role in the attempt to save the Jews of Budapest, places too much praise on the -
‘I labor service system (as an alternatlve to being'sent to a‘concentration camp), and

undeservedly elevates the role! of righteous Gentiles. Each practice was criticized for the
manner in which it is used to exonerate the Hungarians for the Holocaust because of the
actions a very small portion of the populace. Braham argued that the obvious danger of
this lay in the fact that hcrctoflore exclusive attention to the “righteous” in Hungary
diverted attention from evaluating the perpetuators.

Braham concluded his remarks by stating that the real worry is not those who
deny the Holocaust outright, but those who revise it and use selective memory in the
creation of a “cleansed” history. In a momentary return to the discussion of the criticized
planned Hungary exhibit for Auschwitz, he condemned the Hungarian state and
government for its failure to c%)me to grips with its past.

: . . L I
Session III: _ Survivors’ Perspectwes on the Holocaust in Hungary

- Three of the four speakers in this session were originally from Budapest and each
of the speakers now make thelr home in the DC metro area. George Pick, a distinguished
spoke first. Pick was followed by

presentations from Albert Lxchtmann (a doctor from m , Eva Hevesi-Ehrlich
(of NI, 2nd Laszlo Berkowitz (a Rabbi from ).
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George Pick and his family were evicted from their home in Budapest in June
1944, Upon his return to his'home from the Budapest Ghetto on January 18, 1945 Pick
remembers being greeted with cold hostility. On March 12, 1945 schools re-opened and
from that point forward the extent of the destruction of Hungarian Jewry became
painfully apparent. Pick remembered how his return sparked outrage in Hungary:
outrage at the “audacity” of the Jews to return, at the “lies” regarding their fate, and at
their attempts to re-claim property. Political leaders, he described, enflamed an already
combustible situation and in 1946, 23 Hungarian towns suffered violent attacks. In 1946
the laws governing restltutlon were changcd as it was generally felt victims could not
demand the return of personal effects as “too many others would be affected.”(Pick’s
own phrase) In addition 1946 saw the end of any attempts at moral restitution as no
welfare was provided for those who had been subject to racial persecution.

Pick remembered the lleadership structure of the Communist party and the rise
through the ranks of several Jews. This leadership, however, sparked further problems
and the “Jewish-ness” of the leadershlp was counterbalanced by anti-Semitic actions and
the scapegoating of social classes Between 1948 and 1956 thousands of Jews (25,000
approx.) were displaced from Budapest, and with the Revolution in 1956 being “Jewish”
once again became “taboo.” ‘A 1948 Contract between the Hungarian Jewish authorities
and the government was a “Faustian Bargain” in which the interests of the Jewish

‘community were surrendered to the common government. Anti-Semitism was ripe in the

Universities where students vaaged a struggle of the “proletariat” versus the Jewish
“bourgeoisie middle-class.” Jewish emigration from Hungary spiked in this period and
from 1956-1976 the questlon]s of the Holocaust in Hungary were hushed up.

From a post-Communism trip to Hungary, Pick made several observations. The
Intellectual Elite is currently more engaged in the struggle to understand the history of the
Hungarian Holocaust, although Pick still found painful examples of strong anti-Semitism.
For this, he cited personal experiences and a study of Hungarian University students in
which 75% regarded Jews as'an “other” group and 50% were openly anti-Semitic. Also
Hungary is the only nation without laws prohibiting anti-Semitic literature or outlawing
neo-Nazi activities and demonstrations. As a final example he cited the 1992 Hungarian
Parliament’s proposal to glve $10,000 to survivors of the Holocaust. In 1996, a debate
reduced the amount proposed to a little more that $2,000 and in 1998, the amount was yet
again reduced to $280 for those who could prove that they had been victimized on the
basis of race (this was offered while large amounts of money were made available for
those killed by the Nazi courts etc.). For Pick, coming to terms with the Holocaust in
Hungary will end a painful hlstory of ncglcct to Jewish grievances.

|

Albert Lichtmann- Dr Lichtmann began his remarks with a brief history of the
Jewish community in Hungary, a community whose existence he sadly traced back to its
first mention in a piece of anti-Semitic legislation dating to 1092. In 1897 legislation and
the times differed and Hunga‘ry made full citizens of 542,000 person strong Jewish
community. At this time there was a strong movement from Jews to assimilate
themselves thoroughly into the Hungarian nation. However, Hungary did not remain so
welcoming of its Jewish citizens and it was the first nation to pass anti-Semitic legislation
at the turn of this century. | | ' '
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“As a young man, Dr. Lichtmann was sent to a Jewish gymnasium to be sheltered
from anti-Semitism. Even the school did not provide total shelter though, and towards
1944 he recalled the building,fs, street poles, and billboard structures being blanketed with
signs warning of Hitler’s approach and Szalsi’s designs for the destruction of Hungarian
Jews. Lichtmann also recalled that the Jews in Budapest did not believe that evil would
befall them- they instead hoped for enough time so that the war would end. On March
19, 1944 the Germans occupied Hungary and the ground had already been laid for the
deportations and ghettoization of the Jewish community in Hungary. Lichtmann
recounted several of the restrictions established—including wearing a gold star.
Lichtmann was eventually taken as a forced laborer to a town on the border of Hungary
and Austria where he worked until the war’s end. When he returned from his experience,
he remembers no teachers inquiring about why he had been gone or how he had survived.
Worse still for him, they were unsympathetic about why he did not eagerly participate in
a German language class.

In the postwar period: Lichtmann descnbed a huge reluctance on the part of the
Hungarians to return things to the victims. Jewish requests for restitution and for war
trials were resisted and ignored. Also many things remained unclaimed because
immediate families had perished and no claims were filed. Nazi sympathizers blamed the
Jews for seeking revenge and anti-Semitism was later further enflamed by the '
Communist takeover. The Communists contributed to this anti-Semitism by placing
blame on the Jews for being bourgeois capitalists—the Jewish community had enemies
on both sides. As a result following the 1956 Communist uprising Lichtmann reflected
that many Jews left Hungaryr as they were once again an unwelcome group.

To address the qucstlon of whether Hungary has come to terms with the -
Holocaust, Lichtmann separated his response into two areas: financial issues and moral
issues. Financially, Llchtmann characterized the return of property in the postwar period
as too slow and futile as the property was once again taken over by Communists. Post-
Communist attempts to return this property have also been described as too little, too late:
and Lichtmann calls the business properties, land and buildings offers token at best.
Morally, Lichtmann criticized Hungary for not doing enough to come to reconcile the
role of Hungary in the Holoéaust His final words expressed hope that the Holocaust
Museum should teach the truth and that the truth would force /enable Hungary to come to
terms with its past. To achieve this end, memorials to the losses of Hungarian Jews
should be large and in-sight, ’and a museum should be established w1th a required trip for
all students. <

Eva Hevesi-Ehrlich Ileft Hungary before the end of 1946 and had a lesser
experience with post-war antl Semitism than either of the two previous speakers. By
1946, however, her expenence led her to believe that Hungary would not keep the
memory of the Holocaust ahve The Democratic Party of Hungary (the ruling party)
passed in 1946 a resolution condemmng the actions allowing for the Holocaust and as the
Communist period brought restrictions on all forms of religion—and in effect, the
Holocaust slipped from the memory of Hungary.

Hevesi-Ehrlich described Hungary prior to the Holocaust as open to Jews
persecuted elsewhere and offered that Jews modernized the Hungarian economy and
became assimilated into the culture such that they felt themselves to be ethnic

[
1
i
|
|
|



Hungarians. In the early 20" century world of Hungary the Jews felt a part of the multi-
cultural world—the trauma of the Holocaust stemmed from territorial changes that
changed this inclusivity and r:elegated the Jews to a group of “others.”

In the interwar periodi this cultural shift and danger of the approaching Holocaust
was furthered by shifts in Hungary’s economy (from independence to dependence on the
Western economies—particularly Germany) and a singular interwar focus on regaining
the territory lost in WWL Jews in this period were ethnic others, a minority, and quickly
became scapegoats. During the occupation itself, Hevesi-Ehrlich remembers the Arrow
Cross, the Gendarmes, Police Officers and even some Jews as collaborationists although
she also remembers the existence of a few humamtarlans and righteous gentiles who
came to the aid of some Jews.

In present day Democratic Hungary, Hevesi-Ehrlich sees only one way to address
the history of the Hungarian Holocaust—democratic education. This will be the only
way to promote and p0551b1y|ach1eve moral restitution and only then can a dialogue take
place between Hungarians and the victims. The only way to ultimate redemption is from
confronting the truth. - | ‘

|

Laszlow Berkowitz- Rabbi Berkowitz was the only survivor of the four to have
been raised in a small town. He was 16 years old in the summer of 1944 when he was
deported to Auschwitz-Birkenau. He had been sent to a Budapest suburb to work as a
cemetery gardener apprentice and told the following story of his deportation: He was to
assist in the funeral of a factory worker killed in an air raid and along with the deceased’s
pregnant wife and parents w;{s arrested and taken by boat to awaiting cattle cars. Fresh
from the funeral they were taken out of the country—Berkowitz recalled that only eight
days before his arrival he had been gardening at the Jewish cemetery in Budapest. Upon
his arrival he described feellrig shocked by the barracks, the strange new languages, and
the appearance of the camp inmates themselves. He recounted several stories of his
experiences at the camp—mést notably the manner in which he learned that the two
chimneys which he thought v{/ere of a bakery were in fact of the crematoria. He summed
up his remarks saying that hlS understanding of the Holocaust is like the pregnant woman
attending her husband’s funeral—essentlally she went to her own funeral.

Confronting the Holocaust in Hungary requires asking the question for whom?
The victims? Or the nation? | Who has to confront the Holocaust? For Berkowitz the
answer is that to regain the health and decency of Hungary all elements of the country
must confront the HolocaustTthe literati, church, intelligentsia, etc. Though it is and
will be painful, Rabbi Berkowitz emphasized that the truth must be told to recover the
honor of the nation. |

Session IV: Concluding Remarks

Charles Fenyvesi of Radio Free Europe provided the concluding remarks for the
symposium. His remarks were eloguent and brought the true tragedy of the Holocaust in
Hungary to light by stressing the betrayal felt by the Jews that such a fate could befall a
community that so loved their nation. '

|
|
|
|
|
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THE STOLEN MUSEUM: HAVE UNITED STATES ART
MUSEUMS BECOME INADVERTENT FENCES FOR
STOLEN ART WORKS LOOTED BY THE NAZIS IN

WORLD WAR 11?7

. Barbara J. Tyler*

I. INTRODUCTION

Everything passes-Robust art
Alone is eternal. '
The bust

Survives the city.

Itis unthinkable" yet suddenly, over fifty years after the demise of Hitler
and the Thu-d Reich, Nazi loot has been discovered housed in some of
America’s ﬁnest public art museums.2 Europe is finally putting World War
II to rest, but the fallout from the ransacking of art by Hitler’s troops has hit

the American' cultural scene, wreaking havoc in the art world among -

museum curators as well as art dealers,3 and putting into question the fate of

A | ,

* Professor, Legal Writing, Research and Appellate Advocacy, Cleveland Marshall
College of Law, %Cleveland State University; R.N. MetroHealth Medical Center; B.A,,
Baldwin Wallace College; J.D., Cleveland Marshall College of Law.

1. JOHN BARTLETT, BARTLETT’S FAMILIAR QUOTATIONS 538 (Emily Morison Beck ed.,

15th ed. 1980). This quote is from the poem “L’Ant,” written by Gautier in 1832, transtated
from the French ve'rsxon “Tout Passe-L’art robuste/Seul a ¥ etemnite/Le buste/Survive le cite.”

2. See Jonathan Mandell, Art, Artists and the Nazis: The Modern Fallout, NEWSDAY,
May 3, 1998, at Dlé One author points out that the reason that so many artworks are
surfacing over 50 yea:s after World War 11 is that the documentation to prove ownership was
previously unavailable because of the closely guarded lists of the Nazis, the Soviet Union,
Switzerland, Germany, and France. These governments have only slowly declassified their
archives since the i‘end of the Cold War. See Mary Abbe, Nazi Art-Thefi Claims Challenge
Museum'’s Ethics, MINNEAPOLIS STAR TRIB., May 7, 1998, at |E.

3. This Article will focus on the legal claims and doctrines which can be used to
require American museums to return looted art. The troubling aspects of the legal risks facing
collectors, dealers,land, auction houses that find themselves in possession of stolen or
smuggled art is teft| for other commentators. The provenance, or history of ownership of art
objects, is evaiuated constantly by both art dealers and museums. See, e.g., Raul Jauregui,
Comment, Rembrandt Portraits: Economic Negligence in Art Attribution, 44 UCLA L. Rev.-

- 44)
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some priceless
admiration for|
European art museums and private collections on a monstrous scale.5 The
art taken was often stolen from Jewish collectors who were murdered in the
Holocaust.6

The search’ for Nazi confiscated art objects took to the airwaves when
ABC News Nightline recently publicized a plea for the return of a claimed
family-owned ;:)ainting from the Minneapolis Museum of Art.? Officials at

1947, 1950 (1997)! (advocating the imposition of a strict liability standard on art dealers for
selling fraudulent artworks as the “fairest and most cost-efficient solution to this problem”).

4. Mary Abbe, Institute Is Not Alone in Stolen-Art Ownership Dispute: Museums
Across the Coumry Are Facing Claims That Some of Their Works of Art Were Among the
Loot Taken by the Nazis During World War {l, MINNEAPOLIS STAR TRIB., Apr. 30, 1998, at
3B. This Article will not deal with the disclosure of unethical conduct by auction houses such
as Christies and Sotheby s. For books on the subject of the duty of auction houses to

. investigate the provenance or background of art entrusted to them for sale, consult: WILLIAM

Honan, TREASURE HUNT (1997); PETER WATSON, SOTHEBY’S (1997).

5. See HECTOR FELICIANO, THE LOST MUSEUM:. THE NAzI CONSPIRACY TO STEAL THE
WORLD’S GREATEST WORKS OF ART 18 (1997). This work of investigation and study, which
took the author sefven years to complete, chronicles the paths and collections of several very
influential Jewish families and art dealers: the Rothchilds, the Paul Rosenbergs, the

‘Bernheim-Jeunes, :the David-Weills, and the Schlosses. These collections were chosen by the

author because of their size and importance, although other: families’ holdings are also
mentioned in some detail. /d. at 3. The looted art, mostly taken from Jews, was distributed
throughout the world, and some commentators estimate that the Third Reich plundered
220,000 pieces of art, which amounts to about one quarter of all the art to be found in Europe
during World War] II. Adam Le Bor, Galleries Must Give Back Nazi Looted Art, INDEPENDENT
{London), July 19, 1998, at 16.

6. Steven tht Looted Art Spurs Ownership Debate: Countries, Museums Spar Over
Works Taken by Naz:s in World War fI, PLAIN DEALER, Mar. 1, 1998, at 1A. Other authors
have dealt extenswely with international disputes questioning art ownership, such as the

" Hermitage Trove debate regarding whether Russia or Germany should own artworks stolen

during World War I from Germany and housed in the Pushkin and Hermitage Museums of

~ Russia. The subjel:t of the rightful ownership of this art was extensively addressed by other

authors. For general discussions of the subject of the Hermitage trove debate, see the
following: Steven Costello, Must Russia Returri the Artwork Stolen from Germany During
World War I1?, 4 INT'L. L. STUDENTS ASS'N J. INT'L & Comp. L. 141 (1997); Elissa S.
Myerowitz, Note,‘Proleczz’ag Cultural Property During a Time of War: Why Russia Should
Return Nazi-Looted Art, 20 FORDHAM INT'L L.J. 1961 (1997); S. Shawn Stephens, The
Hermitage and Pushkin Exhibits: An Analysis of the Ownership Rights to Cultural Properties

. Removed from Occupied Germany, 18 Hous, J. INT'L L., 59 (1995); Seth A. Stuhl, Spoils of

War? A Solution :b the Hermitage Trove Debate, 18 U. Pa. J. INT’L ECON. L. 409 (1997).

7. ABC thhllme (ABC television broadcast, Apr. 28, 1998) [hereinafter ABC
Nightlinel. Francns Warin, the nephew of noted art collector Alphonse Kann, alleged that a
1911 painting by’Femand Leger called “Smoke over Rooftops,” which was donated to the

collections.* The Nazis, spurred on by Hitler, who had an
the great painters as well as a hatred for Jews, looted
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1

other museums| around the country are also facmg similar disturbing
claims.8 Lawyegs for the Seattle Museum of Art recently met-with the
Rosenberg f&mil’y, who are the heirs of a Paris gallery owner who fled the
Nazis in 1939 and lost his entire art collection.® One Matisse painting, which
is claimed to be owned by the Rosenberg family, is housed in the Seattle Art
Museum. !0 Aﬁer unsuccessful non-legal measures ensued attempting to

effect the retum of the painting, the Rosenbergs sued the Seattle Art
Museum.!! The Cleveland Museum of Art is embroiled in a complicated
battle over three drawings jointly claimed by both Poland and the Ukraine.!2
Minneapolis Museurrl in 1961, was stolen from his uncle’s extensive art collection by the
Nazis in 1940, short]g} after his uncle, Alphonse Kann, fled from outside Paris to London. See
Mary Abbe, Institute ‘of Arts May Have Fainting Stolen by Nazis, MINNEAPOLIS STAR TRIB.,
Apr. 29, 1998, at 1A. |

The search for this painting also was publicized on 60 Minutes with co-host Morley
Safer appearing with }\lxck Goodman. See 60 Minutes Profile: The Search: 50-Year Family
Search for Stolen Painting by Nazis During World War II Finally Found in United States at
the Art Institute of C’iucago (CBS, teievxsnon broadcast, July 26, 1998), available in 1998 WL
8973806.

8. See Abbe, supra note 4, at 3B. France has made a count and found that museums
there held at least 2000 artworks that were either stolen or purchased by the Nazis in World
War I1. Id. This vital information was kept quiet for decades by the museum curators, whose
colfections eluded discovery until a Puerto Rican journalist, Hector Feliciano, published his
book in 1995, in Frencl:h. Id. In April 1997, the art went on display-at five of France's most
prestigious museums and was even available for viewing on a World Wide Web site. See
Judith Warner, Rzghtﬁ;! Owners, NEWSWEEK, Apr. 14, 1997, at 28.

One author sugge§ted it was not only art that was hoarded by France, but that property
and buildings were also seized from Jewish families by the French. This author suggested that
the French were not vncnms of the Nazis but their willing collaborators. See Jeanne Oliver,
H’:star:y Lessons, INS!GHT ON NEWS, Mar. 3, 1997, at 43.

9. See Abbe, supra note 4, at 3B. The relatives of Paul Rosenberg claim that
“Odalisque,” a Matisse painting in the Seattle Art Museumn, is one that came from

Rosenberg’s collection after passing through the hands of an unscrupulous German art dealer
and an unsuspecting New York gallery. id.
10 1d. *

Id.; see Roserlxberg v. Seattle Art Museum, No. €98-1073 (W.D. Wash. filed July

12, Litt, supra note 6, at 1A, “The Dead Christ” is a 1505 drawing by Albrecht Durer
owned by the Cleve]and Museum since 1952 and one of the Durer drawings in question. Id:
These Durer drawings were not privately owned but were from a cultural institute in Poland,
ABC Nightline, supra note 7. After World War 11, they were returned to the family who had
donated them to the Poli’sh institute. /. The family then authorized the sale of the drawings
by an art dealer on the opcn market. /4. According to the Director of the Cleveland Museum

of Art, Robert Bergman, ;the history of the drawings was openly publicized by the Cleveland
Museum of Art when they were first purchased. /d.

i
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. The New York Museum of Modern Art was temporarily ordered by the
. court not to return a painting on loan to it from a Viennese physician until
the rightful owner could be ascertained. 13 Against this troubling backdrop,
the first Amencan case pitting heirs against a private art collector was
settled after the suit spent two years languishing in federal court in Chicago;
the first case in, ‘which heirs have sued a public art museum has been filed in
Seattle.!4 Survwors of the Holocaust and their heirs are relegated to
financially fending for themselves to recover stolen artworks. The cost of
recovering thatllost art is staggering.!5 Experts say that claimants must be
" prepared to spend at least $100,000 in costs just to begin litigation.!® One
lawyer for such heirs has suggested that if the artwork is worth less than
“three million diollars, the work should be given up rather than the heirs
| ‘

13. Roger Hurlburt, Art Ownership Dispute Shakes Many Museums, FORT LAUDERDALE
SUN-SENTINEL, Feb:. 15, 1998, at 6D. Two expressionist paintings by Egon-Schiele, “Portrait
of Wally” and “Dead City,” were loaned to the New York Museum of Modern Art

(“MOMA™) from Austria for exhibition. /d. At first, the Manhattan District Attorney’s Office

issued an in_junctio:n forbidding the return of the paintings because MOMA received letters

from two families maintaining the artworks had been stolen from their relatives by Nazis. /d. .

The injunction against the museum was lifted on Wednesday, May 13, 1998, when Acting
Supreme Court Justice Laura Drager said the paintings must be returned to Austria. Bill
Alden, Museum Is Cleared To Return Paintings: State Law Protects Art from Gov't Seizure,
N.Y. LJ, May 14 11998 at 1. No determination of ownership of the paintings was made, but
the museum had argued that any other decision would have a chilling effect on ever
exhibiting the works of foreign states in United States museums. /d.

14. Marilyn Henry, Recovering Looted Art: A Rich Man’s Game, JERUSALEM POST,
- Apr. 3, 1998, at 17. This article chronicles the case of Goodman v. Searle, No. 96CV 06459
(N.D. 1L filed Oct. 3, 1996), filed in Chicago federal court. The controversy centers on a
monotype by Edgar Degas which both parties claim to own. /d. In addition, the article tells of
efforts to retrieve IQOted art once owned by private families as well as the recent United States
federal legislation ilntroduced to create a presidential commission made up of politicians and
private individuals to conduct research and make recommendations to the Presndent regarding
the fate of Nazi vtcnms assets. /d.

In federal court in Seattle, Micheline Nanette Sinclair of Paris, the daughter of an art
dealer, Paul Rosent]}erg, and other heirs have filed suit claiming the museum has “Odalisque,”
. a Matisse belonging to them, and seeking its return. Karen Lowe, Heirs of Jewish French Art

Dealer Sue Museum Sfor Looted Matisse, AGENCE FRANCE-PRESSE, Aug. 5, 1998; see also’

Rosenberg v. Seattle Art Museum, No. C98-1073 (W.D. Wash. filed July 31, 1998).

15. Henry, su;vra note 14, at 17. The Goodman family is challenging the ownérship of a
Degas held by Daniel Searle. /d. The Goodman family asserts that the Degas painting was
stolen from their grandfather, Friedrich Gutmann, a German Jewish banker who was beaten to
" death in Theresienstadt Concentration Camp. /d. His wife died in Auschwitz. /d. The Degas is
called *‘Landscape with Smokestacks.” /d.

16. 1d. ‘

l
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expending duch exorbitant sums on retrieval efforts.!” It is clear that
legitimate claimants of family-owned art should not be denied justice
because sorn!eone can outspend them.!8 Some commentators admit that the
most despicable defenses uséd against legltlmate claimants are not that the
defendant dt%nied knowing the work was stolen, but that either the work was
not proven to be owned by the family or that the title to the work was given
to the government after the War.!9

The prestlglous American public institutions are likewise placed in the
position of makmg a Hobson’s choice.20 The museum community is faced
with the imminent loss of valued work based on often tenuous claims of
ownership, while any delay on the part of the institution in expediting
recovery by |legitimate claimants sacrifices public relations.2! While these
public institutions may be inclined to relinquish an artwork and enjoy
favorable publicity for their largesse, private collectors are not likely to give
up a family treasure without fair compensation.22

This Article begins with some historical background surrounding the
Nazi plllagm:g of several family collections which may have found their way
into Americ‘an museums. The Article then focuses on what legal and
equitable doctrines should be employed in the search for justice in
ownership of art works in the United States. The Article advocates that
American law must prevail. It must be modified to reject the due diligence
rule for replevin. Replevin maintains that good intentions alone cannot
abrogate the; doctrine of bona fide purchaser: a thief can never pass clear

17. d }

18. Id

19. See genera!{y LYNN H. NICHOLAS, THE RaAPE OF EUROPA: THE FATE OF EUROPE’S
TREASURES IN THE THIRD REICH AND THE SECOND WORLD WAR (1994) (exploring in great

" detail the takmg, the protection, the confiscation, and the family searches for their artwork
. after World War 1. '

20. A “Hobson s choice” is the term used for no choice at all. BARTLETT, supra note 1,
at 917 (citing Richard Steele, The Spectator, Oct. 14, 1712, no. 509). It is chronicled that a
liveryman, Thor&nas Hobson, who lived in the 18th century, required all his customers to “take
the horse which stood near the stable door.” /d. Thus, the patrons had no choice of steed at all.
ld. i
21 chr}, supra note 14, at 17, The New York Museum of Modern Art was embroiled
in a dispute when two artworks they had on loan from the Leopold Foundation of Vienna
were temporanly blocked by a subpoena from being returned to Vienna because Rita Reif
claimed they wpre looted from a relative who perished in a concentration camp. Samuel
Maull, Judge Blocks Seizure of Paintings, PLAIN DEALER, May 14, 1998, at Al7. A judge
ruled on May l3 1998, that New York law protects borrowed art from government seizure.
Id. !

22, Henryf, supra note 14, at 17.
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title to stolen property to any subsequent transferee no matter how far down

in the chain the transferee is or how innocent.23
Finally, the Article examines the efforts of Congress, as well as private
organizationls such as the American Association of Art Museum Directors24
and Art Recovery of the World Jewish Congress,2’ to devise fair and
equitable inquiry into the legitimacy of claims. Cultural property stolen by
the Nazis ‘du’ring World War II should be returned to the rightful owners. A
fair and equltable way of.investigating the legitimacy of ownership claims
can and must be found. Voluntary efforts are not enough to satisfy the
~ expediency :of replevin. Such legislation is necessary and has been
implemented by Congress. The Presidential Advisory Commission on
Holocaust Assets in the United States must use its power to provide
expedient Justlce for legitimate claims of Holocaust survivors or their
families. It;is time for American museums to become allies in the
. investigation of art thefts and to do the right thing.
i I1. HISTORICAL OVERVIEW
_
It is art ithat'makes life, makes interest, makes importance, for our
consideration and application of these things, and I know of no substitute
whatever for the force and beauty of its-process,

j Henry James26

It was ajsad day, not only for millions of the victims of his madness, but
for the art \:world as well, when Hitler, that combination of art' lover and

23. See Autocephalous Greek-Orthodox Church v. Goldberg, 717 F. Supp. 1374 (S.D.
ind. 1989) (ho'lding that good title was never obtained to the mosaics because the purchaser
had a duty to conduct a reasonable inquiry into the circumstances surrounding the sale). The
mosaics were umque culturally significant, and part of the unity of the Republic of Cypress.

They were plundered by the Nazis. Title remained with the Greek Church. The court ordered |

the mosaics to be returned to the Church in Cypress. /d.

24. The Association of Museum Directors includes the heads of the 170 largest art
museums in North America and has begun an inquiry into ways to settle ownership conflicts
while avoudmg legal costs. See Litt, supra note 6, at 1A. A committee for the Association has
Jjust recently fi mshed writing guidelines for museums.

25, See Abbe supra note 2, at 1E. This commission seeks to aid vxctlms of art theft by
cross-referencmg claims with insurance documents, art.catalogs, and Nazi government
records. Another search organization is the Holocaust Art Restitution Project formed in
September 1997

26. See BARTLETT supra note 1, at 654 (quoting Henry James from a letter to H.G.
Wells, wntten}.luly 10, 1915).
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lunatic, became a world leader.2? At Hitler’s direction, the Third Reich
looted and thoarded family collections and museums alike in fulfilling

Hitler’s covetousness for fine art. 28 Tens of thousands of works of art were |

looted, conﬁscated destroyed, and hidden.2? Paintings and other artworks
that dlsappeared in the wake of the four years of Aryan madness devoted to
stealing cultural art have resurfaced in Eastern Europe, Russia, France, and
England.30

Recently, a Swiss historian revealed that hundreds of paintings hanging
in -Swiss museums or held in private collections, and worth hundreds of

millions in Swiss francs were laundered; the original owners were Jewish.3!

27. See generally Margaret M. Mastroberardino, The Last Prisoners of World War 11, 9
PACE.INT'L L.'REV. 315 (1997). This article investigates the Russian/German coniroversy
regarding owhérship of art collections stolen from Otto Krebs and Otto Gerstenberg during
World War IL }Much of the collection was never seen before and is now housed in Russia in
the Hermitage in St. Petersburg or in the Pushkin museum in Moscow.

28. See FELIC!ANO supra note 5, at 238-39. The author of this, book states that, even as
Hitler planned. his suicide on the evening of April 30, 1945, Hitler’s concern was for the
paintings he st?le. Id. at'23. Hitler reportedly stated “[t}he paintings in my collections, which
I purchased over the course of years, were not assembled for any personal gain, but for the
creation of a museum in my native city of Linz on the Danube. It i§ my most sincere wish th'at
this legacy be duly executed.” /d. (citing Louis L. Snyder, thiers Last Will, .

: ENCYCLOPEDIA OF THE THIRD REICH (1989)).

29. See FELICIANO supra note 5, at 216. The author compliments the exemplary work
of the French:Mlmstry of Culture, which has found 61,000 works and returned them to
France. More than 80% of these were later returned to their former owners.

30. 4 at 238. The most recent findings regarding looted art have uncovered hundreds

of works locatled in England. Commentators speculate that they were bought by English

dealers from Switzerland at ridiculously low prices during the War years. John Harlow, Jews .

Search for Nazi Art Hoard Hidden in London, SUNDAY TiMES (London), June 28, 1998, at 7.
3I. Tani: Freedman, Hundreds of Nazi Looted Paintings in Swiss Museums and
Collections, A:GENCE FRANCE-PRESSE, Apr. 5, 1998; see also Sworn to Secrecy: Nazi Gold
(The History Channel debut broadcast, July 13, 1998) (hereinafter Nazi Gold]. This one-hour
television broadcast, hosted by Roger Mudd and narrated by Charlton Heston, discussed the
post World War 1l attempts by the allies in Operation Safe Haven to conduct searches for
plundered go|d and art. /d. Swiss “neutrality” was shown to be a farce designed to enhance
the economic 'status of the country using both the axis powers and the allied European

countries in thse quest for riches. /d. The Swiss were sent plundered artworks. Jd. The Swiss

~Central Banks have beén estimated to have had over 621 million dollars in Iooted gold. /d.

Commentators:included Hector Feliciano and Francis Warin. /d. Feliciano pointed out that,
after the War, Swuss banks virtually ignored claims for the return of any personal assets. /d.
The banks requnred proof that the original owner was dead. /d. The death camps gave no
death cemﬁcates id. If death could be proven, then the surviving relatives were required to

‘prove they were the only Swartz, or Gutmann, or the like, to whom the money could possibly

belong. /d. ‘

—
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This revelation comes at a time when, to the embarrassment of the Swiss,

they are still reelmg from the class action suits brought against their banks
by Holocaust survivors and their heirs demanding billions of dollars in
compensatlon for the raiding of dormant bank accounts.3? : :
Agamst this tableau, the United States faced the first suit pitting the
heirs of a German Jew against a United States collector, as well as the first
suit in whlch the heirs of a prominent Jewish art dealer have sued a United
States publlc art museum.33 In response to allegations that plundered works
were here in the United States, a bipartisan group of congressmen
introduced, legislation to create the Commission on Holocaust Assets in the
United States.34 The story of some of the families who have lost treasures
follows. |

|
|
§
‘i
l

) 32, Naz%i Gold, supra note 31, Indeed, one historian, Thomas Buomberger, has written a

book schedul%ad to be published in the near future in which he names the people involved in
the very lucrative business of selling plundered Nazi objects. See generally Jodi Berlin Ganz,
Heirs Without Assets and Assets Withowt Heirs: Recovering and Reclaiming Dormant Swiss
Bank Accounts 20 ForpHAM INT'L L.J. 1306 (1997) (describing, in a comprehensive
overview, the problem of dormant Swiss bank accounts and ot’fenng a solution requiring
equitable binding resolution of claims).

33 Henry, supra note 14, at 17; see Goodman v. Searle, No. 96CV06459 (N.D. Il
filed Oct. 3, 1996). The Goodman family sued to recover a Degas painting called *Landscape
with Smokest'ack " from Daniel Searle, a Chicago businessman who bought the painting in -
1987 for $850 000. The family contended their grandfather was the rightful owner and he
died ina concentrauon camp during World War II.

The Goodman case was settled on August 7, 1998. The compromise agreement calls for
shared ownership of the painting, now valued at $1.1 million dollars. Searle will donate his -
half of the pamtmg to the Chicago Art Institute and the Goodman brothers will sell their share
to a museum [for half of the fair market value (approximately $500,000). Marilyn Henry,
Holocaust Victims’ Heirs Reach Compromise on Stolen Art, JERUSALEM POST, Aug. 16, 1998, -
at3 [herexnaﬁer Henry, Compromise}; see also Rosenberg v. Seattle Art Museum, No. C98-
1073 (W.D. Wash filed July 31, [998). The Rosenberg suit challenges the Seattle museum’s .
ownership of a Matisse Painting called “Odalisque™ which the Rosenberg heirs claim belongs
to them. !

34. The}Umted States Holocaust Assets Commassncn Act of 1998 was concurrently
introduced in both the House of Representatives as H.R. 3662, 105th Cong. (1998) by Jim
Leach of lowa and the Senate as S. Res. 1900, 105th Cong. (1998) (enacted) by Alphonse
D’Amato of New York. Its purpose is to establish a commission to examine issues pertaining
to the disposition of assets from the Holocaust era and to make recommendations to the
President. The Senate passed the measure on May 1, 1998. See 144 CONG. REC. D443-01 at
$4035 (May l% 1998).

i
i
!
1
|
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I11. DERIVATION OF THE DISPUTED WORKS OF ART -

When World War II erupted in 1939, Paris was the center of the art
world.35 When the liberation of Paris occurred in August 1944, France was
culturally i,devastated}(’ Commentators suggest that nearly one-third of the
art held in private hands had been pillaged by the Nazis.37 Many of those
tens of thousands of art works are missing to this day.3? Interestingly, some
of the fervor of Hitler’s troops in pillaging French art was seen as retaliation
for the theﬁ of German art by Napoleon’s troops, a sort of cultural
repatnanon project.3? If the paintings did not fit the Nazi’s taste for Old
Masters, or were, as they called it, “degenerate™0 modern art, they were

quickly sqld and the modem pieces bartered for more appropriate
artworks.#l

A. Kann's "Smoke Over the Roofs,” by Fernand Leger®?

Alphonse Kann, born in 1870, an elegant man by all accounts, was both
an art lover§ and connoisseur.43 His art collection included more than twenty
Picassos, numerous other paintings by Braques, Klees, Matisse, Masson,
Manet, Renmr Ttalian masters, and French eighteenth-century paintings.44
The Kann home outside Paris was looted by a specially trained squad of
Nazi soldiers in 1940, after Kann fled to London because the Germans had

t
i

3s. FELll’GlANO, supra note 5, at 3.

36. id | -

37. 1d. |

38, 4d, | '

39, id at 26. Hitler, through Martin Bormann and . Goebbels, commnssnoned Otto
Kummel dlret‘:tor of the Reich’s museums, to compile a report of all German art held by
foreign powers. /d. at 24. The Louvre itself catalogued works by making distinctions among

the different sources. /d. at 26. Kummel could prove that the Napoleonic War yieided some

very impressive art works to the Louvre, including those by Rembrandt, Durer, Rubens, and
Tintoretto. /d. at 28. ' ,

40. Hitler, in Mein Kampf, had made known his distaste for modern art including
Dadism, Cublsm Futurism, and he wrote that these modern works were “products of
degenerate minds.” /4. at 20 (citing ADOLPH H!TLER MEIN KampF (Boston Houghton Mifflin,
1971))

/2 at{ 06, 1 10 see also ABC Nightline, supra note 7 (Bnan Ross commemmg)

42 The painting by Leger, by some experts’ estimates, is said to be worth as much as
two million do!lars ABC Nightline, supra note 7 (stated by Ted Koppel).

43, FELICIANO supra note 5, at 110. Kann was said to have grown up on the Champs-

Elysees with Marcel Proust, the French novelist, who remained a lifelong friend. /d. at | 1.
4. id |

e g e
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overrun France.45 Over one hundred paintings and drawings, as well as
tapestnes and manuscripts, disappeared from the Kann collection.46

In November 1997, Francis Warin, a descendant of Kann who was
living .in Pans wrote to the Minneapolis Institute of Art inquiring about the
origins of the Leger painting.4” The query prompted some background
checks on the picture which had been bequeathed to the museum by a
collector i m 1961.48 John Easley, the museum’s director, while stating that
he sympathlzed with Kann’s family, added that he needed all of the facts
before coming to a conclusion 49 Kann’s family states that Alfonse Kann
filed a clalm for the Leger painting with the French government, including a
description of it, after World War I1.50

Interestingly, correspondence in the Minneapolis Museum’s archives
indicates that the Leger piece was purchased from Buchholz Gallery in New
York in 1951.51 The gallery’s namesake, Karl Buchholz, was one of four
German art dealers who were charged with selling the “degenerate” modern

art that was not earmarked for Hitler’s private collection or his planned

museum.3? Unfortunately, the Kann family is unable to provide pictures or
other documentation to prove ownership of their Leger as clearly as that
provided ll)y' the Rosenbergs for return of their family’s Matisse.>3 -

|

45. ABC Nightline, supra note 7 (stated by Brian Ross).

46. FE!.!CIANO supra note 5, at 204, The Kann family is now lssumg a series of legal
claims to recover the looted collection.

47. Abbe supra note 4, at 3B,

48. See FELICIANO, supra note 5, at 205. It is very difficult to follow the trail of many of
the works of‘ ‘art because they were either laundered or held for years by unscrupulous dealers
in Switzerland and elsewhere throughout Europe. /d.

49. Id.

50 ABC Nightline, supra note 7 (a\leged by Francis Warm Kann’s relatlve)

. See Abbe, supra note 2, at 1E. .

52 Seé NICHOLAS, supra note 19, at 23-25. This book was the first to begin the
exploration of the laundering and sale of art and the routes taken by the Nazis génerating
currency for ;the War effort. This author recounts that Karl Buchholz was one dealer entrusted
with the task of selling unwanted or “degenerate” art, as were many other dealers. Id. at 24.
The artworks were sold to the dealers cheaply from a warehouse outside Berlin. /d. at 23. The
prices listed in-this book, which were found in official documents recovered recently, include
works by Pa:ul Klee for $300 to Buchholz, Gilles watercolors for $.20 each, and Beckmann
paintings for, $20. /d. at 25. Curt Valentin began the Buchholz Gallery in New York in the
1930s and was apparently able to buy art from the Nazis at very low prices, possibly with the
help of Buchholz Id. at 24, :

53 See Abbe, supra note 2,at IE.

|
|
l
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'B. R@l‘s‘enberg 's “Odalisque,” by Matisse

Pal}ul Rosenberg was one of the most important art dealers of nineteenth
and twentieth century art in France.>* When war broke out in Europe in
1939, Rosenberg was on vacation in Tours with his wife and children.35 He
hoped he would not have to flee the country, and he began systematically

transferring his paintings to Tours, while continuing to run his art gallery.56-

~As it became clear that the German invasion of Paris was imminent, the
Rosenberg family crossed into Spain on June 17, 1940.57 In Lisbon, the
entire famﬂy was able to get visas, and, three months after fleeing Paris,
they arnved in New York City.58

The climate in Paris after the German invasion favored the unscrupulous
mformants and extortionists.>? Parisian antique dealers told the Germans

where the Rosenberg paintings were located in exchange for a ten percent -

comxmssmn to be paid to them when the paintings were finally sold.60 The
day after Paris was liberated, Paul Rosenberg began searching for his
missing|artworks.5! His family is still involved in the search to retrieve their
missing|art. The Rosenberg heirs have filed suit in federal court in Seattle to
recover |a Matisse painting, titled “Odalisque,” given to the Seattle Art
Museum in 1991.62 The family claims it is their stolen work, which came

from a corrupt German art dealer and passed -through the hands of an
unsuspecting New York gallery.63

|
|

i
|

54. EELICIANO, supra note 5, at 52-33.
55. Itj. A
56. Id at52.
57. Id. at68.
58. Id at 69.
. 59, Id at 70.

60. Id. at 69- 70 These informants of the Rosenberg collection were identified in the

book as lezs Perdoux and a Count de Lestang. /d. at 73. Some paintings were taken from the '

art gallery on the Rue de La Boetie and others from the family home, Castel, in Floriac in the
Loire val ley of France. /d.

6l. Id at 171.

62, See Rosenberg v. Seattle Art Museum, No. C98-1073 (W.D. Wash, filed July 31 :
1998).

63. Abbe, supra note 4 at 3B; see also Regina Hackett, Seattle Museum Sued over
Artwork: Dealer’s Heirs Claim Matisse Painting Was Looted by Nazis, SEATTLE POST-

INTE!.L!GEN(;ER Aug. 1, 1998 at PI. This suit is likely the first suit filed against an art
museum rather than an individual.

\
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i
C. i" he Cleveland Museum of Art: Durer Drawings

- This political struggle between Poland and the Ukraine is complicated
and lfar—reaching The Durer drawings, now held in storage by the Cleveland
Museum of Art because they are light-sensitive, were originally owned by
Pnnce Heinrich Lubomirski, a wealthy man who donated his collection to
the ‘Ossohnskl Institute in Lviv, which at that time was known as the
Austrian city of Lemberg.%% The drawings were long forgotten until an art
hlstonan discovered them and published an article about them after the
Acollapse of the Austro-Hungarian empire when Lemberg became Lviv,’
: Poland 65
In 1939, when Hitler invaded Poland and began World War II, the
‘ Gentnans found and took twenty-four Durers to Goring in Berlin.%6 When
the Third Reich collapsed, the drawings were hidden in a salt mine near
Saltzburg.57 They were recovered in January of 1948 and taken to the
Mur{ich Collecting Point of Monuments, Fine Arts and Archives section of
‘the United States Military in Germany.68 Georg Lubomirski, a descendant
of Prince Heinrich, claimed the drawings:69 The United States military gave
them to Lubomirski rather than returning them to Poland, which was at the
tlmej in the Soviet bloc.70 Accounts vary, but it is speculated that this may
have been done with the promise that the drawings would be donated to the
Natwnal Gallery in Washington.”! Rather, Lubomirski sold the drawings
through a New York dealer and lived off the proceeds on the French Riviera
until his death.”2 '

':I‘he director of the Cleveland Museum of Art has insisted that the
history of these drawings is not new and was well publicized from the"

64 See Litt, supra note6 at 1A.

65 Id

Qé. Id. The drawings were given to Hitler. It is reported that he took them with him on
tours of the battle front so he could “see them more often.” /d. .

67. Id

08. /d. »

69. /d. The director of the Lviv Gallery said he can produce the will of Prince Heinrich
Lubomirski which left the Durers to Lviv, Poland. /d. According to representatives at the
Ossohnskl Library, in Wroclaw, Ukraine, the library has. a contract signed by the prince
whnch deeds the collection to the Ossolinski Institute. /4. Both claims must be pressed by the
govemments for each of the countries. /d.

70 .

7. 1d.

ﬂz. i

i
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i

mceptlon 73 The claim resulting from the acquxsltlon of these drawings will

be complicated.

i

D. Goodman v. Searle: Family Wants the Court to Return Degas

| Eugen Gutmann realized in the 1880s that it was impossible to be
Jewish and do well in business.”® So Eugen became a Protestant, founded
the Bank of Dresden, and was catapulted into wealth.”> Eugen’s son,
Friedrich, was raised Protestant and inherited his father’s business.”® After
ﬁ'ghting in World War I, in which he survived being a prisoner of war,
Fnednch moved to Holland, opened a branch of his father’s bank, and began
fi llmg his expansive home with art.7” Along with an enormous collection of
Old Masters, Friedrich collected two Degas works and a Renoir. 78
'| Then the cataclysm. World War II erupted. Friedrich lost his bank and
hlS newly acquired Protestant religion was not enough to outweigh his
Jewxsh blood.” Luckily his two children, Lili and Bernard were out of
Holland in Italy and England.80 In 1939, as the tide of anti-semitism swept
th% country, Friedrich sent several pieces of his art collection to Paris,
mcludmg the “Landscape” by Degas.8!
The Nazis appeared at the door of their home in 1943 and the Gutmanns

were told by the Nazis that they were being sent to Italy on the train to be

W%th their daughter, Lili82 Lili, to- whom this information was
commumcated continued to meet trains day after day in Italy, not knowing
her father was killed in the Theresienstadt concentration camp and her
mpther had been gassed in Auschwitz.83

i

i 73. I1d. Peter Bergman is the current director of the Cleveland Museum of Ant, as well as
on a panel for the American Association of Art Museum Directors charged with creating
guiidelines for investigating claims of stolen art. /d. -

| 74. Teri Sforza, A Family Wants the Return of A Degas Painting Believed Stolen by the
Ndz:s, ORANGE COUNTY REG., Mar. 24, 1998, at A10. Much of the Gutmann/Goodman story
is fold in this piece. Notice that Gutmann is the German surname which is the equivalent of

- the English surname, Goodman,

75. Id.
76. Id
77. d
78. M.
P79, Id
| 80. Id.
| 81 1
| 82, M
L83 I
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’Pc’er the war, the Gutmann children, Bemard and Lili, began a quest to
fecover What they could of the family-owned art collection.®4 They filed
~ “claims with Interpol, as well as with the French and German governments.33
Bemard died in 1994, but the quest for the collection did not.

Nnck Goodman, an art director in California, inherited an old desk from
his father, Bernard.86 When he looked inside that desk, he found documents
about hxs father’s search for art stolen from the family by the Nazis.87
_ Among the art listed was a Degas titled, “Landscape With Smokestacks.”88

Goodman says his father “went to his grave thinking he failed.”89
Gutmann’s sons, Nick and Simon, have picked up his fervor, and were
shocked to find the Degas, “Landscape,” adorning the walls of the
Metropohtan Museum in Chicago listing Daniel Searle as the owner.90 The
family believes the painting was stolen by the Nazis.9! Searle defended his
ownership of the painting and argued that the Goodman family should have
pursued the Degas more diligently and that the Goodmans were neghgent in
their search.92
Al federal judge entertained and overruled a motion to dismiss the case
in July 1998.93 Only one month prior to the date set for trial, a compromise
was reached in the case, on August 7, 1998.94 The grandchildren will finally

84. Id

85. Id.

86 See Peter Plagens & Andrew Nagorskl The Spoils of War: Pictures Looted by Nazzs
Hang in Top Museums; A Drive to Get Them Back in the Artworld, NEWSWEEK, Mar. 30,
1998, fat 60 (containing a comprehensive view of some of the pending claims against
Amencan museums). Nick Goodman is the son of Bernard Gutmann and the grandson of

Fnednch Gutmann,
87 d.
88 id

89 Id
90. Abbe, supra note 4, at 3B. The article suggests that the Goodman grandsons

conta«f:ted Searle in 1995 with their detailed claim, which he rejected. /d. Since their claim
was réjected by Searle, the Goodmans were forced to bring suit in 1996. /4.

9! Id Some of the 30 Gutmann family-owned paintings that were seized by
Relchsmarshal Hermann Goring have been traced to London. An organization called Trace,
whichh runs a database of stolen artwork, estimates that at least five hundred of these stolen
works were held in Britain in warehouses and private collections after having been bought
cheaply from British art dealers who acquired them in Switzerland between 1933 and 1945.
See Harlow supra note 30, at 7.

92 Henry, supranote 14, at 17.
93 A docket search indicates that trial had tentatively been set for September 9, 1998.

See Docket Goodman v. Searle, No. 96CV06459 (N.D. I11. filed Oct. 3, 1996), available in

WESTLAW CourtLink Dockets Library, U.S. District Courts File (July 18, 1998).
94, Henry, Compromise, supra note 33, at 3. The settlement reached by the parties was

|
|
i
|
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have their wish; their grandparents’ names will hang in their rightful place
on the plague next to the Degas on the museum wall.%5 The following
s%cnons of this Article will present the various theories aggrieved plaintiffs
may use to recover stolen artwork, and the remedies available to such
plamtlffs in the United States.

IV. LEGAL THEORIES OF RECOVERY

| There are more valid facts and details in works of art than there are in history
books. o

Charlie Chaplin9
i

)
|

Problems finding the true owner of works of art most notably will arise
m proving true ownership of the work in question.97 Over five decades have
passed since the end of World War IL. Thorough research into the artwork’s
history requires cross-checking records often written in German as
confiscation lists and records.%® Rarely, families’ photographed their
collections.? Heroes arose in the French national museums who preserved
art and after the War aided in returning thousands of works of art to the
nghtful owners.!00 But often, the French documents were “jealously
guarded” and were, until recently, “inaccessible to-the public.”!0! Thus, the
search now requires investigating art history by looking into French records,
thle United States National Archives, and British reports.!02 The task is .

‘1deinncal to the agreement initially proposed by the Goodman family, who wanted the

pamtmg hanging in the museum with the name of their family beside it. The Goodman fami Iy
will receive half of the appraised value of the work, now valued at $1.1 million dollars, from
the museum. Searle will donate his one-half interest in the work to the museum. The painting
ha% been on exhibition since October 9, 1998. The plague beside it will now read, “purchase
From the collection of Freidrich and Louise Gutmann and a gift of Daniel C. Searle.” Kevin
|W1]hams, Deal Here Ends Degas Dispute, CHl. SUN-TIMES, Aug. 14, 1998, at 2.
£ 95 d
96. BARTLETT, supra note 1, at 812.
i 97. Abbe, supranote 2, at 1E.
i 98. /d. The Third Reich’s art historians put together for the Furer a photograph album
of some of the confiscated works and each one was inventoried and catalogued. /d.
| 9. FELICIANO, supra note 5, at 8. The quality of the photographs was not very good,
because most were shot before 1938 before the Nazis marched into Paris, /d.
| 100.  /d. at 238. Tens of thousands of works of art are still missing and others which
have been found have no known owners. /d. at 4.
l 101.  See Abbe, supra note 4, at 3B (citing generally FELICIANO, supra note 5).
i 102.  FELICIANO, supra note 5, at 7.

|
|
|
|
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daunting, since unclear claims brought against institutions can cause great
embarrassment to them.!03 Equitable ways of adjudicating claims will
require pat‘wnce as well as knowledge and professionalism.

In the United States, there are primarily three ways of dealing with
claims of stolen works of art. The common law doctrine of replevin is the
first remedy The second is the National Stolen Properties Act.!94 The third
method of; idealmg with such ¢laims is the Convention on Cultural Property
Implementation Act.'95 Each of these methods of dealing with clalms of
artwork stolen long ago is inadequate. '

i V. REPLEVIN

|
A. Replevi}n by Individuals of Personally Owned Artworks

Reple\}in is an action in which the original owner of goods is entitled to
recover them from one who has wrongfully taken or retained them.!06
Replevin 1§ a common law remedy and is based upon the traditional rule that
' a thief may never pass better title to goods than he himself possessed.!97 In
addition, this doctrine has been codified in the Uniform Commercial
Code. 108 Smce a thief never acquires good title to stolen property, a
subsequent purchaser, no matter how innocent, cannot challenge the title of
the ongmail owner.!09 The doctrine of replevin is limited by a duty on the
prior owner to exercise due diligence in attempting to locate the stolen

property./!0 A claim cannot arise against a good-faith purchaser until a
| nn¢

103. . Abbe, supra note 2, at 1E. This article tells the story of a professor who, in the
1980s, charged that the New York Metropolitan Museum of Art had a Chardin painting of a
boy blowing ibubbles that was stolen from a family by the Nazis. In fact, the Chardin painting
was returned o the family after World War 11, and the family then sold it to the Metropohtan
Museum via a private gallery.

104. 18 U.S.C. §§ 2314-2315 (1994).

105. 19 U.S.C. §§ 2601-2613 (1994).

106. Bmcx S LAW DICTIONARY 675 (5th ed. 1983).

107. Bnan Bengs, Dead on Arrival? A Comparison of the Unidroit Convention of
Stolen or i[legal[y Exported Cultural Objects ana‘ U.S. Property Law, 6 TRANSNAT L&
CoNTEMP. PROBS. 503, 518 (1996).

108. See U.C.C. §§ 2-401 10--403 (1992). :

109. Bengs, supra note 107, at 518. There is some support for the proposition that
Italian law may confer title of stolen works to a good faith purchaser for value. See Harlan
Levy & Constance Lowenthal, Stolen and Smuggled Art, N.Y. LJ., Dec. 9, 1997, at | (citing
Winkworth v!. Christie, Manson & Woods, Ltd., Ch. 497 (Eng. L.R.-Ch. 1980)).

110.  See DeWeerth v. Baldinger, 836 F.2d 103 (2d Cir, 1987). New York law
governed this dispute regarding the ownership claim by Dorothea DeWeerth of a Monet,
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demand is made for the return of the property and the demand is
subs]equently refused.!!1

One of the earliest cases in the United States illustrating the use of
replevin for the return of artwork stolen by the Nazis in World War II is
Men;zel v. List.'12 Plaintiff, Ema Menzel, sought to recover a painting by
Marc Chagall which she and her husband ‘were forced to leave in their
Bruslsels Belgium apartment in March 1941 as the Nazis overran Europe.!!3
The Menzels complaint alleged that they bought the painting in 1932 from
a galiery in Brussels for the equivalent of $150.'14 The Nazis seized the
Chagall and left a receipt indicating it was taken into © safekeepmgﬁ 15 The
Menzels’ search for the painting began with the end of World War II and
contihued without success until 1962, when the Chagall was discovered in
the possessxon of Albert List.116

Llst maintained he was a bona fide purchaser for value who bought the
painting in good faith from the Perls Gallery in New York City.!17 List also
invoked the statute of limitations as a defense and even argued that the
Chagiall painting was not the same one as the one Ms. Menzel had owned.!18
The New York Gallery owner who sold the painting to List testified that he
bought the painting from the Galerie Modeme in Paris.!1?

The jury entered a verdict for Ms. Menzel valuing the pamtmg at
$22,500 and agreed that List could recover the value of the painting from the’
Perls |Gallery upon delivery of the painting to Ms. Menzel.!20 Relying on

|
owned[by her from 1922 until 1943, which disappeared during World War Il and was

subsequently purchased in 1957 by Edith Baldinger. /d. at 104. The court held the case was

governed by the “due diligence” requirement because the evidence indicated that DeWeerth
did not make any efforts to find the painting after 1957. /d. at 112. The court indicated that,
had shc done so, the painting would have been found in Baldinger’s possessmn with minimal
mvesngat:on ld. .

111, /d. at 108. This principle is consistent with the favorable treatment of the good-
faith p'u'rchaser by the common law. /d. The purpose is the protection of the innocent
purchaser from a defect in his title so he may have the opportunity to deliver the property to
the true owner before he is held liable in tort. /d.

ll2 267 N.Y.S.2d 804, 806 (Sup. Ct. 1966). '

1|;3. _Id. The painting was called “Le Paysan a L’echelle” {The Peasant and the

Ladder]. /d. at 807. It was considered “décadent” art by the Nazis because it was modern.

114, /d at807-08.

115.  Id. at 806.
116. /d. at 807.
7.
118, /d. at 807-08.
119, /d. at 808.
120. M

|
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New York law, the Menzel court mled that a statute of limitations defense
based on the lapse of time from 1941 to 1955 was inapplicable.!2! The court
stated thlat in replevin actions, as well as conversion, “the cause of action .
arises, not upon the stealing or the taking, but upon the defendant s refusal
to convey the chattel upon demand.”122:
The: Menzel court also addressed the issue of whether, under

o mtematlonal law, the seizure of this painting by the Nazis violated the

Hague Conventlons of 1899 and 1907.123 The language of the Hague
Conventions provides that “[a]ll premedltated seizure . . . destruction or
damage} of . . . works of art . . . is forbidden.”!24 Agam, under the
Conventions, the court held that ‘no title could have been conveyed as
against tlhe rightful owners.125 :

B. Replevm bya Forezgn Nation

One of the most widely read cases.illustrating the use of replevin by a
foreign nation for the return of stolen property is Autocephalous Greek-
Orthodox Church of Cyprus v. Goldman & Feldman Fine Arts, Inc.126 The

7

121, Id at 809.

1220 Hd (citing with approval Cohen v. M. Keizer, Inc., 285 N.Y.S. 488 (App. Div.
1936), and setting out the elements of replevin).

123 ld. at 816; see also Mastroberardino, supra note 27, at 346. Defendants also
utilized the act of state doctrine as a defense. Menzel, 267 N.Y.S.2d at 816. This doctrine
excepts from recovery all property held after the “official acts of ancther state.” See Bemstein
v. Van Heyghen Freres Societe Anonyme, 163 F.2d 246, 249-50 (2d Cir. 1947). The Menzel
court refused to hold the pillaging of Europe by the Nazis as a lawful act. 267 N.Y.S.2d at
816. Confversely, in Stroganoff-Scherbatof] v. Weldon, 420 F. Supp. 18 (S.D.N.Y. 1976), the
act of state doctrine was found to apply when the Soviet government, which nationalized all
movable]property of citizens who fled the Soviet Union, confiscated works of art belonging to
- the Stroganoffs in the 1920s and later sold them at auction in Berlin. /d. at 22.

124, Menzel, 267 N.Y.5.2d at 817 (citing Article 56 of the Simultaneous Convention
Respectmg the Law and Customs of War on Land, 36 Stat. at L. 2309; 6 F.R.D. 69, 120).

125.  Id. at 820. “Where pillage has taken place, the title of the original owner is not
extmgulshed * Id. at 812 (citing Mazzoni v. Finanze dello Stato, LI 11 Foro ltaliano 960
(Tnbunale di Venezia, 1927), as translated and digested in Annual Digest of Public
) Intematmnal Law Cases, 1927-1928 (London, 1931), at 564-65); see also Mastroberardino,

supra note 27, at 346.
' 126 717 F. Supp. 1374 (S.D. Ind. 1989), aff"d, 917 F.2d 278 (7th Cir. 1990). The suit
was a Iandmark decision in efforts to stem the illegal trade in international antiquities and
stolen asl't Experts indicate that dealings in stolen art provide a billion-dollar black market
which is second only to the profits of traffickers in illegal drugs. See Steve Mannheimer,
ngrz:airs of the Lost Art: Court Orders Retumn of Byzantine Mosaics to Their Homeland,
SATURDAY EVENING POST, Oct. 1989, at 62-63.

|

|
|
|
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1
defenses employed by the defendant in tlns replevin case were similar to
those used by the defendant in Menzel. Those addressed by the court include
the statute of limitations, due diligence on the part of the ongmal owner, and
the legal doctrine of lex situs.127
At issue in this case were four Byzantine mosaics made of smail chips
of colored glass which were originally affixed to and inside the ceiling of
the church of the Panagia Kanakaria in Lythrankomi, Cyprus.!28 These
religious objects were central to the Greek Orthodox faith and were crafted

~ in the sixth century A.D.!29 They had weathered many invading armies.!30

In i974 Turkish military forces invaded Cyprus and forced the Greek
population to leave.!3! Five years later, in 1979, the Nicosea Department of
Antiquities received reports from tourists that the mosaics had been chiseled
from the ceiling of the Church.!32 The mosaics did not surface until June of
1988.133

Peg Goldberg flew to Amsterdam to purchasé a Modigliani painting,
and, mstead she was introduced to the mosaics.!34 The dealer indicated that
the owner a former archaeologist for the Turkish Republic, was deathly ill
and wﬂlmg to part with the Mosaics for a fraction of their worth.135 Peg
Goldberg took possession of the stolen mosaics in a Swiss airport and then
took them to Indiana.!36 Unlike the litigation facing other artworks claimed

by pri\}ate individuals, there was no question about the original location and

ownershlp of these mosaics.

Applymg Indiana law, the Aufocephalous court first addressed
Goldbqrg s claim that the statute of limitations for a replevin action had

127E 1d.; see also Bengs, supra note 107, at 518.

128f Bengs, supra note 107, at 518; see also Mannheimer, supra note 126, at 63.

129! Mannheimer, supra note 126, at 63. The objects were purported to be 1450 years
old and worth over twenty million dollars. /4. According to the author, the Getty Museum in
Los Ange‘IeS notified the Greek church when Goldberg offered it to them for twenty million
dollars. Id

130.] 1d at 65. The author indicates that these mosaics withstood 12 centuries of
mvas:onslmcludmg the Byzantine Empire, Arabs, crusaders, as well as the Venenan, Turkish,
and British armies. /d.

131.1 Id The article pointed out that the Church was in northern Cyprus, which was
occupied by the Turks since 1974 and that the Greek Cypriots regard the territory as theirs. /d.

Thus, the suxt for the artifacts carried with it religious fervor as well as territorial battles. /d.
132.

133. | Id. at 66.
134. | 4

135. Id indeed, the dealers Fxtzgerald and Van Rijn charged Goldman $1,080,000 yet
paid only $350 000 for the mosaics, pocketing the rest. /4.~
136. ; See Bengs, supra note 107, at 518.

|
|
|
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expxreci 137 Indiana requires due diligence on the part of the original owner,
but recogmzes the discovery rule which posits that the statute of limitations
does not begin to run until the original owner is on reasonable notice of the
1dent1ty of the possessor.!38 Therefore, because the plaintiffs did not receive

" notice that the mosaics were in Goldberg’s possession until 1988, the court
held that their suit, brought in 1989, was within one year of discovery.!39
Accordmgly, plaintiffs were not barred by Indiana’s six year statute of
limitations for replevin actions. 140 ’

In its choice of law analysis, the court recogmzed that, under the
doctnne of lex situs, it must apply the law of the nation to which possession
and control of the property had been transferred.!#! This would have
necess;tated the - application of Swiss law, because the mosaics were
purchﬁsed in Switzerland. However, Swiss law also recognized an exception
for property which had been present in only a transitory manner. In these
cases, the exception provided that the law of the place of final destmatlon of
the property applied.!42

Replevin is the most apphcable common law doctrine for use regarding
artwork stolen by the Nazis which is subsequently found in United States
museums. The doctrine assumes the property owner is aware of what he

owns :and knows when it is missing.!43 Replevin should be statutorily -
{

1

]37 Autocephalous, 717 F. Supp. at 1386.

138.  1d. Commentators recognize that due diligence is the most dxf‘ﬁcuit test for a prior
owner [to meet for previously undiscovered property because, even when ownership is
unques:tioned, the awareness of the existence of the property in another’s hands is very
difficult to pinpoint. See Bengs, supra note 107, at 519.

139 Autocephalous, 717 F. Supp. at 1391.

140 Id. The Indiana court also held that the doctrine of fraudulent concealment
'prevenfted the tolling of the limitation period. In this case, the court found the mosaics were
purposefully hidden from the true owners, thus preventing the statute of limitations from
tollmg Id. at 1392-93.

14] ld. at 1395, '

142. . Id. Professor von Mehren, a Harvard Professor of Law and an expert witness on
Swiss Ilaw for the plaintiffs, testified at trial to the Swiss law requirements. /d. )
143, See DeWeerth v. Bal dinger, 836 F.2d 103, 108 (2d Cir. 1987) (holding that a
good falth purchaser should be protected against a defect in title by the due diligence of the
owner in timely pursuing his demand); see also Kunstsammlungen Zu Weimar v. Elicofon,
536 F Supp. 829, 848-49 (E.D.N.Y 1981), aff'd, 678 F.2d 1150, 1161 (2d Cir. 1982).
Plamnffs, a German museum and private owner, sought the return of two priceless Albrecht
Durer Paintings that disappeared from a German castle in 1945. /d. at 830. Defendant, Mr.
Ehcofon apparently purchased them from an American serviceman after World War 11 and
hung them in his Brooklyn apartment openly for over 20 years. /d. at 833, He was unaware of
the ar;tlst and value until 1966, when a visitor to his home recognized them as stolen because

! .
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modified in these situations, where works of art surface in American
museums, to counteract the harsh' effects of the due diligence

requarement 144 Due diligence cannot be expected on the part of families

demmated by the tyranny of World War II and the Nazi juggemaught. Thus,
the doctrme should be modified to exclude the due diligence requirement in
cases where families lay claim to once owned artwork of their dead

relatwes It is a sufficient burden for these families and individuals to show

that, by a preponderance of the evidence, they were the true owners of the

artwork. Thus the due diligence requirement should be abandoned in these
Holocaust assets claims, 143

% V1. NATIONAL STOLEN PROPERTY ACT

The i\Iatibnal Stolen Property Act!46 (“the Act”) was enacted to curb the
theft of cultural property.'4” Unlike the common law doctrine of replevin,

they had b:een publicized in an art publication. /d. The efforis of the Federal Republic of
Germany tp'ﬁrad ‘them were widespread, and the federal court found the efforts entirely
reasonable.. /d. at 852, The court dismissed the private party’s claim, but awarded the
drawings to the Weimer Art Collection, Kunstsammlungen Zu Weimar, of the German
Democratxc Republic. /d. at 831.

© 144, See generally Sydney M. Drum, Comment, DeWeerth v. Baldinger: Making New
York a Hax}en for Stolen Art?, 64 N.Y.U. L. REV. 909 (1989). The author asserts that the
special circumstances of stolen artwork present unusual, if not Herculean, obstacles to the
original owners. /d. at 937. Moreover, she rejected the Second Circuit court decision in
DeWeerth, whlch held that due diligence was not exercised, because DeWeerth had mounted
an extensive investigation to find her lost painting. /d. at 939-44.

145, [See Martin Rosenberg, Papers Show Nazis Misuse of Treasures: Truman Library
Opens Postwar Papers on Stolen Riches, KANSAS CITY STAR, May 15, 1998, at C3. The
documents of Bernard Bemnstein, who was assigned by Gen. Dwight D. Eisenhower to
identify the stolen economic loot of the Nazis, were opened to researchers at the Truman
Library in Kansas City. /d. Bemstein died in 1990. /d. The report fills 28 boxes and is
expected to provxde a wealth of information for researchers in the art and banking arenas. id.

146. 18 US.C. § 2314 (1994). The statute prowdes in relevant part:

[wlhoever transports, transmits, or transfers in interstate or foreign commerce any
goods, wares, merchandise, securities or money, of the value of $5,000 or more,
knowing the same to have been stolen, converted or taken by ‘fraud . . . [s]hall be
* fined [not more than $10,000] or imprisoned not more than ten years, or hoth )
Id. The on,gmal language of the Act was changed to replace the words “under this title” with
“not more than $10,000” by an amendment in 1994. Act of Sept. 13, 1994 Pub. L. No 103-
322, 108 Stat 2147,

147. The United States Code prohibits the importation of an object which is known to
be “stolen™ at the time of import. 18 U.S.C. § 2314. Under § 2314, an object is considered
“stolen” if a foreign nation has assumed ownership of the object through its artistic and

l

i

|
i | V §
| |
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the A% carries criminal penalties.!48 This threat of criminal prosecution
presenfs a problem for individuals attempting to retrieve stolen artwork
because there is no provision for the return of stolen property to the former
owner.!49 Specifically, the legislative purpose of the Act is to prosecute
“fences” of stolen property because the fencing of stolen goods was seen as
a major challenge to the nation, as was the growing problem of organized
crime.}30 To convict under this statute it is necessary that the government
prove three critical elements: first, that the property was stolen; second, that
the property was transported in foreign or interstate commerce; and third,
that the property was valued at over $5000.!5! :

The Act places the evidentiary burden upon governments or md1v1duals
by req{nnng them to document property ownership and derivation, even as
to the tlme of excavation or illegal import.!52 This creates such a gargantuan
burdeq of proof as to render this Act ineffective in its application.!33 The
line of; cases litigated under this Act have dealt with the Act’s application to
dealin'gs in pre-Columbian artifacts, at first broadening the law and then
narrowing it.154

The decade of the 1970s brought the first attempts at applying the Act to
pre—Columblan art. In the first case applying the Act to pre-Columbian
artlfac!ts, the Ninth Circuit held, in United States v: Hollinshead,!35 that a
cultura]lpammony laws. See United States v. McClain, 593 F.2d 658, 664-65 (5th Cir. 1979);
United States v. Hollinshead, 495 F.2d 1154 (9th Cir. 1974). :

148. See 18 US.C. §8 2314-2315. Because the Act is criminal in nature, it has no
prowsxons for the return of the stolen property, nor for compensation to the original owner.

149 1d

ISP A “fence,” as defined by Congress, is a “professional receiver of and dealer in
stolen, embezzled, or ﬁaudulently obtained merchandise.” H.R. Rep. No. 2528, 70th Cong,
Sess. 2(1929) at2.

151.  See 18 US.C. § 2314; see also Bengs supra note 107, at 520 (cmng Leo L
Harris, iFrom the Collecior’s Perspective: The Legality of Importing Pre:Columbian Art and
: Artgfac{s in THE ETHICS OF COLLECTING CULTURAL PrOPERTY 155, 161 (Phyllis Mauch
Messenger ed., 1989)). .

152. 18U.8.C. §2314.

153.  See Bengs, supra note 107, at 522. The author points out the severity of the.
mandated proof required, stating:

[f]&st the existence of national ownership legislation does not prove that a specific

object came from that nation. Second, if a foreign government is able to show an

object is from its territory, it must then prove that the object was taken after the law

confemng ownership in the national government came into effect.
id (cmng Government of Peru v. Johnson, 720 F. Supp. 810, 812 (C.D. Cal. 1989)).
154, Id at520-23.

ITS. 495 F.2d 1154 (9th Cir. 1974).

i
i
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Cahforma dealer in preaColumbxan artifacts was guilty of illegally
transpomng into the United States a catalogued Guatemalan stele!6 that
définitively belonged to Mexico.!57 Following Hollinshead, the Fifth Circuit
expanded the holding in United States v. McClain,'58 to find the defendant

+ criminally liable for the theft of a variety of pre-Columbian artifacts which

were exported into the United States, even though the Mexican government
never demonstrated it had actual physical possession of the artwork.!59 The
most important aspect of McClain was that the court upheld the Mexican
government’s challenge based on the existence of a 1972 Mexican law
which unequivocally claimed government ownership of all cultural property
found within Mexico’s boundaries. 160.

EPeru was not so fortunate in its attempt to recover treasures. In a 1989
decision, Government of Peru v. Johnson,16! a federal district court held that
eigl}ﬁy-nine pre-Columbian artifacts purchased by Benjamin Johnson over
several years would not be retumed to Peru.62 The court found it
s1gmﬁcant that Peru, at the time of the trial, had no domestic law claiming
national ownership of its artworks.!83 The tightening of the decision in
Joknsan may indicate that the United States refuses to be the legal
enfcrcement -arm for countries that are unwilling or unable to protect their
artworks by enacting and enforcing laws within their own borders.!64

The use of the Act is not reasonable for individuals and families
attemptmg to retrieve stolen artworks because the Act has criminal penalties
and has no provision for return of the objects to the original owner or for
monetary compensation for victims of the loss.!65

1»56. This artwork was known as “Machaquila Stele 2. A stele is defined as “{aln
upright stone or stab with an inscribed or sculptured surface, used as a monument or as a
commemorative tablet in the face of a building.” AMERICAN HERITAGE DICTIONARY 1193 d
ed. 1985)

l§7. 495 F.2d at 1155 56.

158. 593 F.2d 658 (5th Cir. 1979).

159.  Id. at 664; see Bengs, supra note 107, at 521‘22

160.  McClain, 593 F.2d at 665-66.

161. 720 F. Supp. 810 (C.D. Cal. 1989).

162. /d at8l5.

163. For five months between January 5 1985, and June 21, 1985, a law was decreed

by the Presndent of Peru, which proclaimed that persons finding pre-Columbian objects could
own them personally. /d. at 814. It appears that on June 22, 1985 a new Peruvian statute
provnded specifically that all archaeological artifacts belong to the state. /d. No one could
know sp‘eaf cally when the Johnson artifacts were excavated. /d.

164,  See Bengs, supra note 107, at 523.
}65 Each individual state may also have its own laws, cnmmal .and civil, which deal

with the theft of property, its return, as well as the duty of due diligence and statutes of

i
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: VII. UNESCO AND UNIDROIT
[ : - ,
in 1983, the United States ratified the Convention on Cultural Property
Implemlentatmn which was first adopted by the United Nations Educational,
Scxentlﬁc and Cultural Organization in 1970.166 Its purpose is to protect the
“c ulturql patrimony” of countries “from the pillage of archaeological or
ethnological materials” by providing for import restrictions for art
objects.!¢7 Because, by 1995, many countries had not ratified UNESCO, the
Intematxonal Institute for the Unification of Private Law in Rome prepared a
new treaty called Unidroit which provides protection to the remammg art
world. '?8

The concern of the Unidroit Conventlon is the return of stolen cultural
objects. 169 The law requires the involved nation bringing a claim to have an
; express] law making it illegal to excavate or, in the alternative, legal to
excavate but illegal to keep the objects found.!”® The most fascinating
aspect (i)f the burden of proof under this law is the fact that the current
possessor of the cultural object is presumed not to have any legal right to
it.17! Unlike United States law, which presumes innocence, the Unidroit
Conventlon places the burden of proof upon the current owner of the
dlsputed art object, even if the possessor acquired the object in good
faith.!72

Whlle the Unidroit Convention uses the discovery rule, it does not
require a former owner to use “due diligence” to find the lost article as
required by the doctrine of replevin.!73 For “public collections” there is no

hm:tatnong This Article will not detail those competmg standards in an effort to find a
national consensus and universal solution.

166.! See, eg., United Nations Educational, Scientific and Cultural Organization
Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property, Nov. 14, 1970, 823 U.N.T.S. 231 [hereinafter
. UNESCO 1970 Convention]; Unidroit Convention on Stolen or 1llegally Exported Cultural
Objects, June 24, 1995, 34 1.L.M. 1322, 1330 [hereinafter Unidroit Convention].

167.| See 19 US.C. § 2602 (1994); see also Sivan Baron et al., Intellectual Property,
34 AM.. CRlM L. Rev. 741,762 (1997). -

168.! Unidroit Convention, supra note 166, at 1322-32, The final name is Unidroit
Conventign on Stolen or [Hegally Exported Cultural Objects. /d. at 1330.

169.] .

170.: Id
171.1 Bengs, supra note 107, at 528.
172, Ild

173 4
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. time limit to prevail under the Unidroit Convention.!7 However, there is a

fifty-year absolute time limit for individuals to bring a claim.!” This
precludes all claims of individual families from World War II since the War
ended| over fifty years ago.!”6 Under this rule, however, the good-faith
purchaser can be compensated for the loss, while under the doctrine of
Areplevm no economic protectlon exists for a good-faith purchaser.!77

T}}e Unidroit Convention requires museums that receive cultural
property to reasonably examine the background of any donations before
accepting them. This requirement does not significantly differ from the
cdmmém law rule required of the good-faith purchaser. So, while museums
have the requirement of a reasonable investigation into the background of
pieces| they acquire, individuals whose family works were stolen during
World War 1I may not utilize this law to retrieve their stolen artwork
becauie the fiﬁy-year limitation for individual claims has now expired.178

} VII. THE HOLOCAUST ASSETS COMMISSION ACT

A Legtslat:ve History

ThL testimony before the Congress on the moming of February 12,
1998, was riveting. The House of Representatxves Banking and ‘Financial
Servxces Committee devoted the entire morning to testimony regarding
restitution issues related to artwork taken during the Holocaust.!7”? Experts
recog11?zed that while the preponderance of art taken by the Nazis remains in

174[:. Id: at 531. A “public collection” is defined as every possible owner of cultural
property;except an individual owner. See Unidroit Convention, supra note 166, at 1332,

175.  Bengs, supra note 107, at 530. Although there is a blanket 50-year statute of
limitatiohs on individual claims, there is an exception for cultural objects belonging to a
public collection. /d. at 531, The Unidroit Convention states “a cultural object forming an
integral part of an identified monument or archaeolag;cal site, or belonging to a public
collection, shall not be subject to time limitations.” /d. (citation omitted). This ensures
museums that their claims to coliections will never be extinguished. Unidroit Conventlon,
supra note 166, at 1331; see also Bengs, supra note 107, at 530-32

176I Bengs, supra note 107, at 530-32.

177. .For example, if the original owner of a painting did not seek its recovery, future
purchasers would be unable to determine if the title was good. If future purchasers bought the
painting in good faith, they could be compensated for their loss when the original owner was
found, and the painting was reclaimed. See id at 530 n. 200.

178! See supra note 175 and accompanying text.

1790 World War 1I-Era Looted Artworks and Insurance Policies: Hearings Before the
House Banking and Financial Services Committee, 105th Cong. (1998) (opening statement of
Rep. James A. Leach, Chairman) [hereinafter Hearings).
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Europe, some, if not many, items have made their way into the United
States. 130 The moral and legal issues arising from looted art were addressed
in testlmony by the heads of distinguished art museums,!8! a representative
of art ldealers 182 and groups involved with Holocaust restitution.!83 The
museum directors pledged to research the ownership history of _their
holdmgs and vowed never to exhibit stolen works.184

Nonetheless the testimony revealed the enormity of the problem of
tracmg the ownership history of stolen artworks through various continents,
persons and languages.!85 Also addressed was the fact that current art
owners may be several steps removed from the -looters, and, accordingly,
many of the owners are good-faith purchasers.!86 Additionally, many public
~and pnvate institutions are unaware of the art’s dubious past and, thus, are
good-faxth purchasers as well.!87

Clear and resounding throughout the dlscourse was the undaunted desn‘e
of all partles for justice for an aging population of Holocaust survivors who
are entitled to their art treasures.!88 Discussion in this hearing advocated
that tl}xe survivors should not bear the costs of lawsuits and other legal

1 8[0. ld

18'1 Id. (testimony of Philippe [Felip] De Montebello, Director, Metropolitan
Museum of Art, Washington; James N. Wood, Director and President, Ant Institute of
Chncago, Earl A. Powell 11, Director, Nauonal Gallery of Art; Glenn Lowry, Director,
Museum of Modern Art, New York City).

182 Id. (testimony of Gilbert S. Edelson, Admlmstranve Vice Presndent and Counsel
Art Dealers Association of America).

183. M. (testimony of Ronald S. Lauder, Chairman, Commlssxon for Art Recovery,
World }chxsh Congress (citing FELICIANO, supra note 5; NICHOLAS, supra note 19; testimony
of Ori Z Soltes, Director B'nai B’rith Klutznick National Jewish Museum and Chairman of
the Museum s Holocaust Art Restitution Project)).

184, Seeid.

185 Id. (testimony of Ronald S. Lauder, Chairman Commtssnon for Art Recovery,
World *Jewlsh Congress). Mr. Lauder stated as follows:

1 ask this Committee, in approaching the issue of the restitution of art, to appreciate’
the many ways in which works of [art] differ from other assets. Art moves in ways
that are often very difficult to trace. It is bought and sold privately at least as often as
it passes through public sales. When it is inherited and given within families, it may
not surface for several generations. Art travels easily across borders. In countries
where citizens are taxed on assets instead of income, art collectors are intensely
secretive.
M|

186. /d.

187. Id

188. 144 CONG REec. E597-01 (danly ed. Apr. 21, 1998) (statemcnt of Rep. Lantos in
support of thc Act).

|
|
|
{
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obstacles to have their art returned.!89 To that end, mediation and alternative
mechanlsms for the return of looted art were encouraged with the added
rccommendatlon for the creation of databases or central registries which
would track and collate information in light of the recent release of so many

prekusly unavailable World War II documents tracing artwork in foreign
c0unmes 190

B. The Holocaust Assets Commission Act

In response to the compelling testimony of erudite and impassioned
w1tnesses who claimed that art assets are now housed in the United States
and Europe, the U.S. Holocaust Assets Commission Act of 1998 was
unammously enacted by the Senate on May 1, 1998.!9! This bi-partisan
leglslatlon creates a Commission on Holocaust Assets with the authority and
expemse to evaluate and examine the claims of survivors and their heirs to
art Ob_] ects located here in the United States.!92

18’9. See Hearings, supra note 179 {testimony of Stephen E. Weil; Ronald S. Lauder).

190 Id. Ori Z, Soltes, Director B’nai B’rith Klutznick National Museum, testified in

September 1997 regarding the establishment of the Holocaust Art Restitution Project, which

com.amed the four-fold purpose described as follows:

[T](T record and document all Jewish cultural losses at the hands of the Naz:
govv;mment and its collaborators between 1933 and 1945; to computerize these data
 into,a rugged state-of-the-art database which will be on-line arid ‘available for anyone
to constzlt its contents; to produce exhibits pertaining to spoliated collections and
thelr collectors; and to publish accompanying monographs focused on Jewish

collecnons their developments prior to and their dxspersal during and after the
Second World War,

Id. '
191, See Holocaust Assets Commission Act of 1998, Pub. L. No. 105-186, 112 Stat.
611 (codified as amended at 22 U.S.C. .§ 1621 (1998)).

192, See 144 CONG. REC. S2968-0! (daily ed. Apr. 1, 1998) (statement of Sen.

D Amato) The comments of Senator D’ Amato, sponsor of the bill, urged the United States to

estabhsh such a commission and follow the lead of 12 nations that had already done so. Jd.
The i mqmry of this Commission will take into account the following purpose and claims, as
Senator D Amato stated in the record:
lf we are to provide long overdue justice to Holocaust survivors and the heirs of
the victims, we must do so as expeditiously as possible. Time is of the essence if we
are going to provide the necessary restitution to this already aged and rapidly
dwindling survivor community. Moreover, by creating this commission we establish
© even greater moral authority and diplomatic credibility with other nations from which
we seek answers on these important questions. Thus far, twelve nations have already -
set up national commissions to look into these issues.
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" This Commission will consist of twenty-one members, composed of
House and Senate members, as well as eight private citizens appointed by
the President.!9 The criteria for membership on the Commission indicates
that private sector individuals must possess demonstrated leadership either
on 1ssues relating to the Holocaust or “in the fields of commerce, culture, or
educatton that would assist the Commission .in analyzing the disposition of
. the assets of Holocaust survivors.”!94 The budget for the Commission and
its activities has been set at $3,500,000.195

Thr13 Commission has broad power to investigate claims by holdmg
hearings, accepting information from federal departments or “agencies,
examining research done by private individuals or entities, and locating
documents found in domestic or foreign governments, in order to find any
Holocaust-era assets arriving in the United States after January 30, 1933.196
The Commlsswn is charged with reporting its findings to the President not
later than December 31, 1999.197

As the walls which have prevented the disclosure of these Holocaust era
assets cmmble the Commission should now have documents available to it,
both florelgn and domestic, that were previously closed to the world and

With this legislation we will create a commission that will seek to find the
« dlsposmon of the following assets in this country: dormant bank accounts of
Holocaust victims in U.S. banks; brokerage accounts; securities & bonds; artwork &
relxgmus/cultural artifacts; German looted gold shipped to the U.S. through the’
Tripartite Gold Commission; and insurance policies.
Id. at S2978. In addition, Senator Moseley-Braun stated:
It wnll not be possible to track down every asset, but complete success is not required. .
What is required is that everyone who had a role in this tragedy does their best to
nght the wrongs that have been committed, and that they understand that much more
than money is at stake. . :
id .
193, 22 US.C. § 1621 provides as follows:
[Al{mg] with the eight private citizens serving on the Commission [there] will be four
representatives composed of one from each; the Department of State, the Department
of Justlce the Department of the Army and the Department of the Treasury; four
members of the House, of Representatives (two appointed by the Speaker of the
’ Ho{:se and two appointed by the minority leader); four members of the Senate (two
appomted by the Senate majority leader.and two appointed by the Senate minority
Ieader) and one Chairperson of the United States Holocaust Memorial Councd
22 USC § 1621 (1998).
I|94. 144 CONG. ReC. 84129-30 (daily ed. May 1, 1998) (statement of Sen. Kyl).
195.  Holocaust Assets Commission Act of 1998 § 9,22 U.S.C. § 1621'(1998).
1?6. See generally Holocaust Assets Commission Act of 1998 § 3, 22 U.S.C. § 1621
(1998). .
197. Id.
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which will expedite the judicious return of objects to the survivors of the
Holocaust and their heirs. 198 With nearly unlimited monetary and cultural
resources at its disposal, the Commission has a formidable task. It does,
nevertheless possess the power to advise the President and force legislation
if necessary; to implement the expedient return of works of art stolen long
ago to the rightful Holocaust survivors or their families.

|

| IX. CONCLUSION
1

Art attempts to find in the universe, in matter as well as in the facts of life,
what is fundamental enduring, essential.

Saul Bellow!99

The heinous crimes committed by the Nazis will never be forgotten.
Millions of jinnocents were massacred during the Holocaust. Those who

survived lost everything they had ever owned. The collections of private

citizens and families who collected art for their own enjoyment were raided
by Hitler ancii his henchmen.200

Works owned by Alphonse Kann,20! Paul Rosenberg,202 and Eugen
Gutmann2%3| have been documented to have been part of their private art
collections B_efore Hitler confiscated these paintings. Current authors have
extensively researched and carefully traced the routes of individual paintings
which were once privately owned by Holocaust survivors. or their
families.204 Now artworks owned by these families have surfaced in Umted
States musetTms as well as in the hands of private collectors.

<
l

198. See Mandell, supra note 2, at D16 (stating that the wass German and French
governments have only recently declassified World War 1l documents); see also Rosenberg,
supra note 145, at C3 (discussing the Truman library in Missouri releasing previously unseen
documents whnch may help with the return of assets to survivors).

199, See BARTLETT, supra note |, at 887. The quoted material is from a speech given
by Saul Bellow,on his acceptance of the Nobel prize for literature in 1976.

200. Hitler collected art either for his own private possession or to start a museum in
Germany. FELICIANO, supra note 5, at 15-16. That art that he classified as “degenerate” was
either destroyed or sold to aid the German War effort. See id, at 20-21.

201, “Smoke Over the Roofs” by Leger. See supra note 7.

202. “Odahsque by Matisse. See supra notes 9, 14. o

203. “Landscape With Smokestacks™ by Degas; see Sforza, supra note 74, at A10.

204. See FELICIANO, supra note 5; see also NICHOLAS, supra note 19. Each of these
authors extensively treats the collections of the Kann and Rosenberg families and indicates
the art they owned.




470 . RUTGERS LAW JOURNAL , [Vol. 30:441

. Legal remedies in the United States each have their own deficiencies:
when applied to the return of artwork stolen long ago. The doctrine of
replevin| requires the exercise of “due diligence” by prior owners searching
for their artwork, as well as the money to bring lengthy and expensive
htlganon 205 This requirement of “due diligence” is not suitable legal
redress for those seeking the return of artwork stolen over fifty years ago.
How may they prove diligence? Criminal laws such as the Act do not
provide ffor civil redress or the return of goods, but seek only to punish the
intentional act of theft.206 The Unidroit Convention, to which the United
States is a party, does not require due diligence and presumes the property to
be stolen rather than employing the common presumption that the current
owner lS innocent. However, this remedy has the impediment of a blanket
ﬁﬁy—year statute of limitations for claims brought by individuals, while
protecting cultural collections of foreign nations indefinitely.207
; The solution to this quagmire now rests solely on the shoulders of the
newly created Holocaust Assets Commission.298 This Commission may
work with private organizations, like the World Jewish Congress, to find and
retrieve:documentation to help locate and return the assets of victims of the
Holocaqst to the rightful owners or their heirs. The United States should join
with those other countries establishing such commissions. This Commission
should enlist the aid of learned museum curators and directors, art historians
and educators in the field, as well as experts in the field of Holocaust
history, |to aid them in their work. The Association for Art Directors has
announced that a task force has prepared guidelines for its members, urging
them to handle ownership claims quickly in hopes of averting further
congressional scrutiny and federal legislation.209 But private and voluntary
efforts seem to be too little and too late.

205.! See supra note 106 and accompanying text.

206.| See supra notes 146-47 and accompanying text.

207.| See supra note 168 and accompanying text.

208.] See Holocaust. Assets Commission Act of 1998, Pub. L. No. 105-86, 112 Stat.
611 (codiﬂed as amended at 22 U.S.C. § 1621 (1998)).

209. Al Things Considered, Art Directors Recommendations (National Public Radio
broadcast June 4, 1998). The Association of Art Museum Directors announced the
recomme?danons of a task force looking into art looted by Nazis during World War I{ that
may now be in their museums. /d. This broadcast featured comments by the following
persons: 1Felip‘ [Philippe] De Montebello, Director of the Metropolitan Museum of Art;
Malcolm | Rogers, Director of the Boston Museum of Fine Arts; and Constance Lowenthal,
Member lof Commission for Art' Recovery of The World Jewish Congress. /d. Felxp De
Montebe lo stated that the “last thing museums want is federal regulation.” /d.
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| : '
If legislation is necessary to expedite justice, the Commission should

- recommend]it to the President, and Congress should adopt it as quickly as

possible.210! That legislation could set criteria for how a museum handles
such clalms as well as how it acquires its artwork. The art trade must
comport thh the proper conduct in handling, housing, displaying, and
selling art that may have been taken by theft, smuggling, or war. The art
trade should be on notice of the risks to them for failure to investigate the

’ provenances of the works it sells. No longer should eyes be shut under the

guise of enhancing a collection whether in a museum or in a private home.
As this [century draws to a close, the United States must finally act
responsibly |and morally to correct an historic wrong and provide some
comfort and Justlce to the rapidly aging and dwindling community of
Holocaust survwors The ability to spend money and wage a protracted legal
battle should not be the criteria for replevin of family-owned art. We must

- ensure that =these families receive restitution for their artwork and other

possessions as expeditiously as possible. There is no statute of limitations on
doing the right thing.

|
|

;
)
|

l
s
l
|
I
[

210. /d. The authority to investigate claims and enact legislation has been granted to
the Commtssxortl «
|
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Surkamp s outline Whlch spans from Preparatlons 1935-38 to Final
'Hiding 1945. The tlme span is long and the subject is broad, but
‘Surkamp manages to uﬂilize his resources well. Any researcher will
‘be ablé to utilize thls collection as a stepping stone to further
research. The oollectlon provides preliminary answers to old
1 questions, such as who participated?” “what was 'stolen?” and many
others. The abundance of materials located and resources used 1is
exemplified throughogt the collectlonwwhlch enhances the colleotlon
'to a noteéworthy resource.

Thé Collection éxamines the actions #fmployed by Nazi personel

3
{
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Eand agencies in art looting.
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The records have been organized up to box 5, folder
182. The folders are méant to be placed in numerical
order. ' o s
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!Folder 1
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Folder 2

Folder;S

Folder 4

' Folder 5

Galeries Fischer of Lucerne, Activities of

Reports and correspondence by the British
Legation in Berne, Switzerland concerning the
Galerie Fischer’s handling of looted art and

" consequently its placement on the Black List

by the Foreign Ministry of Economic Warfare.

, Safeha?én Reports

MoﬁthlyfReports of the Foreign Enforcement
Section, possibly connected to the Treasury

Department, concerning the developments of

the Safehaven Project. The reports were
written by the Treasury Department.
Interoffice memoranda between members of the
Treasury Department concerning the Currie
Mission under the Safehaven Project. ‘
Safehaven Report on "0ld French Silver" from
the American Legation, Tangier to the
American Embassy, London, March 1, 1945.
Safehaven Report on "Lotted Pictures in
Switzerland," from the American Legation,
Berne to the American Embassy, London, .
September 24, 1945. Photocopied Section for:
T.R. Fehrenbach’s The Swiss Banks. ‘

Reports on the Herman Goering Collection

Report by the Office of Strategic Services,
Art Looting Investigation Units, US Army,
"The Goering Collection,” September 15, 1945, .
250pp. '

Sample. Chapter by Jim“Surkénmp on the Amber
Room S : : ‘

"A Tale of Amber: The Theft of the Amber
Room;”'July 11, 1977, 13pp.

Spacil,Josef, Testimony of
Records from the Office of U.S.-Chief Counsel

for War Crimes, Evidence Division, War
Crimes, Nuremberg, pertaining to the -



Folder 5 (cént'd)

Folder 6

Folder 7

. Folder 8

Folder 9

Folder lOV

”interrogatign'df Josef Spgcil;“
February- April 1847. Unidentified
documents pertaining to Josetf Spacil,

- Polands Losses

Photocopy of Karl Estreicher’s forward to the
book Cultural Losses of Poland, . London, 1844,

8pp.

Reber. G.F. - ~

Unidentified document pertalnlng to the

.identification of Reber and his role in

purnhaslng works of rart for Georing.

Translation of Documents

Translated documents of the Army High
Command, General Staff of the General .
Headquarters, Headquarters Army High Command,
September 3C,1942, pertaining to the
"Deployment of Special Units of the. Special
Service 3Jtaff of Reishleiter Rosenberg for
the occupied Eastern Areas,” 4pp.
Correspondence between members of the Reich
concerning the confiscated property of

.convents,monasteries and eCﬁle81atlcal

institutions.

Report on the "Anenerbe"

Report Prepared by Monuments,Fine Arts and
Archives Section (MFAA), OMGUS, Berlin,
Germany, March 1, 1848, "Cultural Looting of
the Ahnenerbe,"” 30pp. : .

Office of US Chief‘CQunsel for War Crimes

- interrogation reports, summaries etc...

Documents from the Office of US Chief Counsel
for War Crimes Evidence Division, :
Interrogation Branch,Nuremberg pertalnlng t0
the interrogations of Josef Spacil, Gerhard
Utikal, Wilhelm Huetl and Walter '
Huppenkothen, February 1947-December 1847.
Documents from the Seventh: Army Interrogation
Center, US Army, Nuremberg, May 1945
pertaining to the interrogations of Herman
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'Folder 12
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'Folder 13

Goering and Colohel‘Bernard Waltér Von
Brauchitsh. Documents from the Office of

_ Chief of Counsel for War Crimes, US Army,

prepared by W. Von Eckardt, August 18947,
pertaining to "Staff Evidence Analysis,
Ministries Division, 8pp. Report from the
Headgquarters of the Third US Army
Intelligence Center, Office of the Assistant
Chief of Staff,Interrogation Report No.21,
July 1845,addressing the topics of "The SD in
the East,” "The SD in Klumbach," and "The
Elimination of European Jews," B8pp.

Miscellaneous notes by James Surkamp.

-Interrogation Report on the Amt VI-E

Report by the Headquarters 12th Army Group,
Interrogation Center, "Consolidated
Interrogation Report (cir) No. 3," pertaining
to the Amt VI-E of the RSHA. The report
addresses the organization of and the methods
used by the Amt VI-E and other related
agencies which collected social, political
and cultural information for the study of
Germanic superiority, 55pp.

Schleler, Rudolph

Unidentified document pertaiﬁing to Rudolph
Schleler’s role in the German Foreign Office.

List of Paintings in Schloss Collection

Document from the Supreme Headquarters Allied

- Expeditionary Force (SHAEF), Mission (France)

to Supreme Command Allied Expeditionary Force
(Main),. US Army, pertaining to "French
Property Seized by the Germans, 'in particular
the German removal of the Schloss Collection,

February 1945, 5pp. List included.

'~ Nevwied, Remagen Raids

Unidentified document pertaining to the art
raide -in the areas of Nevwied and Remagen.
Correspondence between Gerhard Utikal and Dr.
Koeppen, October 1843,



'Folder 15

Folder 16

Folder 17

Folder 18

Folder

“Nazi Art to 3. America '

. Report from the State'Department,,Noﬁember

1845, pertaining to the persons involved with
transferring art to South America, 3pp.
Unidentified documents and correspondence
pertaining to persons involved with the
transfer of art and the safe keeping to
public and.private property. Miscellaneous
notes by James Surkamp.

Intelligence

Report. by Supreme Headquarters Allied
Expeditionary Force, G-5 Operations Branch,
Monuments, Fine Arts and Archives Section, on
"Monuments, Fine Arts and Archives to October
1,-1944," pertaining to information on the

.movement of Allied Armies into Germany,

France and Belgium, 2pp. New York Magazine, A
Harlot High and Low: Reconnoitering Through
the Secret Government,” Norman Mailer, August
16, 1876, 18pp. Unidentified secondary source
material and miscellaneous notes by Surkamp
pertaining to the role of intelligence
information during and after World War II.

Goebbels

Report of the Headquarters Third United
States Army, Intelligence Report NO.5 listing
miscellaneous personalities within the Nazi
organization, May 1945, 16pp. Reports from
the American Legation, Stockholm June 6-21
1845, including Report No.385, Report NO. 382
and documents pertaining to Dr. Kersten,
l4pp. Unidentified secondary source and
miscellaneous materials.

List of all Personalities Mentioned in
RX-955, 8 Sept. 45 :

Unidentified document listing all v
personalities mentioned in RX-955, September
1945, ‘3pp. :

~Jewelry

Unidentified document pertaining to Alois
Miedl .and art looting. Unidentified document
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Folder 20

‘Folder 21
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pertaining to Goerings handling of jewelry.
Unidentified document pertaining to the
status of looted jewelry  as of February 1845.

Shelf List of Records of the State. Department
Consultant on Monument, Fine Arts and

. Archives

_The Shelf List of Records of the State

Department Consultant -on Monuments, Fine Arts
and Archives containing records and files
from the M,FA&A Section OMGBavaria and
Collecting Points Munich. August -1952, Z3pp.

Wiendland, Hans

Correspondence from the Economic Warfare .
Department Foreign Office, London to the
Commercial Secretariat, H.M. Embassy, Paris
pertaining to Wlendland and stolen vans of
art, July 4,1945. Correspondence from the
American Legation, Berne and the Office of US
Political Advisor, Berlin pertaining to
Wiendland and his relationship with art
dealers, August 1848. Translation by

Liason and Protocol, " Declaration of Hans
Wiendland,"” September 1946, 12pp. Memorandum
between Bernard Taper and Mr. Reagen (7?),.
Counselor for Economiec Affairs, US Legatlon,
Berne pertalnlng to the- Wlendland case,

‘Dpcembpr 1948

Report on the Art Looting Investigating Unit

Report. on the Art Looting .Investigation Unit,

"possibly written by the Office of Strategic

Service (03S3),which was created ln connection
with the 055, 15pp. »

_Art Plundered Durlng and After WWII

Photocopled Sectlons from Janet Flanner s Men

and Monuments and Wllhelm Treue’'s Art
Plundered. Miscellaneous photocopies and .
notes by James Surkamp. :

German Aft Personnel .

Unidentified documents pertaining to German
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31 (cont d)

32

337

35

36

37

38

during World War II.

Meyer

Unldentlfled document pertalnlng to the
personal hlstory of August Meyer.
Merser, F.

Phoﬁocopied page from Farago Ladislas” book

- AFTERMATH pertaining to the 1dent1ty of

Frledrlch Meyer.

Metternich. Graf Von

Unidentified document pertaining to

Metternlch and the. organlaation of
“Kunstschultz. .

Katz,N.

Unidentified documents pertaining to the
personal history of Nathan Katz as an art
dealer and his dealings with Hofer.

Kersten, F.

Unidentified'material pertalning to the

" personal history of Felix Kersten.

Durers. -

Miscellaneous materials and Surkamp’s notes.

Lang; H.

- Unidentified document pertaining to Hane W.

Lang’s- history as an art dealer.

Voss., Herman

Unidentified material and Surkamp’s notes
pertaining to the 9081t10n/rank of Herman
Voss.



‘Folder 40

Folder 41

' Folder .42

Folder 43

Folder 44

Folder 45

Folder 46

Koenigs

Unidentified document pertaining to the
personal history of Koenigs as8 an- art

,oolleotor

L. Steineman

Unidentified document on Steineman pertaining
to his:handling of the Jaffe Lolleotion of

paintings

Streibel, K.

Unidentified document pertaining to Karl

- Streibel’s personal history.

Forgeries

Photocopied section from David Roxan and Ken
Wanstall’s The Rape of Art. Unidentified

‘documents and Surkamp’'s notes pertaining to

forgeries of art during World War II.

Laufen-Bad Ischl

Documents of the Office of Military .
Government ‘Bavaria (OMPB) M,FA&A Section,
October 18946-November 1948, pertaining to

.Belgian claims on looted art. James Surkamp’s

notes and unidentified secondary source
material pertaining to the Laufen mine in

- Bad-Ischl.

Italy 0SS

Unidentified report pertaining to the market
of Italian art, the buyers and the dealers,

_Slpp.

Outline of Supreme Headquarters AlllPd
Expedition Fornes Office File

Records of the American Commission for the
protection and Salvage of Artistic and

-Historic Monuments in Europe, from the

Supreme Headquarters Allied Expeditionary .
‘Forces; Office File 1944-1945 and Special
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Folder 46 (cont’d) Reports File 1943-1945, pertéinlng to the

i

,E
1
, Commission’s hlstory and an. 1ndex of its
z ref"ords, Tpp. :

Folder 47 . Paul J. Sacks, Papers of

An index of the Papers of Paul J. Sacks
within the records of the American Commission’
; c for the Protection and Salvage of Artistic
‘E - : and Historic Monuments in War Areas, 30pp. -

I
i
i
H
}
i

|| Folder 48 - Action: 1939-1944

f ' o Photocopy of unldentlflﬂd spcondary source,
! Action 1938-1944. :

Folder 49 Italian Art Aug.-Sept. 1944 Thefts

Corriere Della Sera, "Italy asks Pankow to.
Return Stolen Art, "January 1873. Saga

- Magazine, “Murderous Treasure: Hunt for the

. , - 372 Million Nazi Hoard of Monte Sorrate,”

A ' 0 July 1973. Correspondence between the

! ‘ E . Supreme Headgquarters Allied Expeditionary
Force, Operation Branch, M,FA&A Section and
M,FA&A Officers, January-May 1845 pertaining
to looted art from Italy.: Correspondence

; , : between Headquarters Allied Commission,

! ‘Subcommission for M,FA&A and the Vice

‘ President, CA Section, Allied Commission

regarding a "Report.on Deposits of Art
Treasures of Tuscany,’ December 18944.
Correspondence between Headquarters Allied
Military Government, Toscana Region, Monument
and Fine Arts Section and SCAO, ANG-Fifth
Army regarding a "Report on German Removal of
Works of Art From Deposits in Tuscany,”
Qctober 1944. Unidentified report on the

.. deposites of Italian art. Unidentified-

: V " photocopies of secondary sources and

o " miscellaneous notes by Surkamp.

' Folder 50 - - . The Renders Collection, Papers Pertaining to

. : . Documents of the SHAEF Mission to Belgium,
H ‘ o M,FA%A prepared by Emil Renders inorder to
‘reacguire his collection of paintings, 16pp.
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‘Folder

58

59

61

63

"Report on Art in the Western Hemispheré

Unidentified confidential report, possibly
written by the Foreign Economic
Administration, pertaining to the dealers and
buyers of looted art in the Western

Hemlsphere

Dipectory of Arﬁ Collectors Before 1945

. Empty Folder.

Philié Von Hessen

Photocopied section from David Roxan and Ken
Wanstall s The Rape of Art. Notes by James
Surkamp. A

Standarten PFuehrer or Heess'

Unidentified documents.

Hofer, W.A.

- Report from the Office of Strategic Services,

Art Looting Investigation Unit, U.S. Army,
"Detailed Report No.S9," " September 15, 1845,
pertaining to the history of Walter Andreas
Hofer, 24pp. Notes by James Surkamp and
unidentified material pertaining to Hofer.

Newspaper Articles on Stolen Art

Avanti Newspaper, "Una Vetrata di
Orsammichele Nell Antiguariato Clandestlno,‘
1969. The New York Times, May 6, 1964 and
December 17, 1972. Unidentified articles
pertaining to looted art during World War II.

’ 35 and Art Looting

. James Surkamp, "Art Looting by the 55: A

Synopsis of Research by James Surkamp,”
January 20, 1978, Spp.,Unidentified‘articles
pertaining to lost treasures of art.



Folder 65

Eolder 66
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Folder

‘Folder

87

89

70

Rochlitz, Gustav

- Report of the Cffice QOf Strategic Services,

Art Looting Investigation Unit, ‘US Army,
Detailed Interrogation Report No.4 pertaining
to the personal history of Gustav

Rochlitz, August 15,1945, 1Zpp.Photocopied
‘'section from Janet Flanner’s Men and
‘Monuments. Notes by James SUrkamp‘and

unidentified newspaper articles,

Enenmy Methods of Lootlng Art 1n Occupled

Tprrltory

Report from the Forelgn Economic
Admlnlstratlon, Enemy Branch., External
Economic Security Staff pertaining to "Looted
Art in Occupied Territories, Neutral
Countries. and Latin America,” August 1945
3pp. Report from the Supreme Headquarters,

Allied Expeditionary Force pertaining to the

"Appreciation of Enemy Methods of Looting

'Works of Art  in Occupied Territories,

"compiled from information supplied by MFA&A

' SHAEF and SHAEF Mission ( France and’

Netherlands) 9pp. Unidentified documents
pertaining to 'art looting in occupied areas.

.The Destruction of European Jews

Photocopied section from Raul Hilberg's The '
Desrtuction of European Jews which pertains y/

to deportations and conflscatlons of
property.

- Aguirre, Ernest

Memorandum from the Forelgn Economic
Administration, April- 12, 1844, regardlng the

.aunt. of Ernest Aguirre.

Aftermath

Photocopied section from Ladislas Farago’'s

Aftermath.fNotES‘by James Surkamp.

PW Kraetzer

Unidentified documents, possibly written by
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Folder 70 (cont d)
i

;Folder 72.

Folder

‘Folder

'!Eolder

" Folder

%older‘?l

73

74

75

76

the Office of US Chief Counsel for War Crlmes
as an interrogation report summary,
pertaining to Kraetzer's role in looting art
during World War II.Memoranda between the
MFA&A Divideions pertalnlng to Kraetzer’s
personal history.

Maps

Unidentified maps of various countries.

Goering-s Collection

Special Report by Charles Kuhn, MFA&A Seotlon
on the "Herman Goering Collection at
Berchtesgaden,"” May 1945, lpg. Unidentified
articles and documents pertaining to
Goering s art collection. Photocopied
sections from Men and Monuments and

Inside the Third. Reich. Notes by James
Surkamp on Goering’s art collection.

Ferdlnand Nledermeyer
In German

»Information.concerning the Wit-Stwbsz Altar-

Memoranda between the MFA&A Branch,
Reparation Deliveries and Restitution
Division and the MFA&A Branch (main) and the
0SS pertaining to information regarding the
Wit Stwosz Altar, March- April 1945, Zpp.

_Papers'felating to James Surkamp’s Freedom of

Information Act requests

Papers pPrtalnlhg to James burkamp’s Freedom

of Information Act. requests, November~ -
December 1976.

Dept. of State Bulletln on Pultural Propﬁrty
displaced during WWII" :

Photocopy of the Department of State
Bulletin, " U.S5. Seeks to Replace bultural

. Property Displaced During World War II,

August 27, 1951.



+ Folder 77 N ‘ Corfespondence felatihg Raczynski Botticelli
Tando ”Madonna,with Child and Singing Angels”

i , Records of correspondence from the War

; : ) Department Civil Affairs Division,

| : - Washington, DC pertaining to Tondo s "“"Madonna
i .. with Child and Slnglng Angels,"” April 1946,

~ 19pp.

Folder 78 MEWFO

Documents from the Embaesy at London, England
- pertaining to "MEWFO'S Hard Core Selection
. for Specific bcuntrlee

| Folder 79’ ‘f,Ahderson

Two separate unidentified documents, possibly
! S - written by the US Art Investigation Unit,

i pertaining to the persconal history of
Anderson Notes by James Surkamp.

Folder 80 ) Nigel Lewis describes the ﬁunt for lost
: manuscrlpts of Mozart and Beethoven

Unldentlfled newspaper artlcles by Nigel
.Lewis in which he describes his hunt for the
lost manuscripts of Mozart and Beethoven
- masterpieces, April-May 1877.

| Folder 81 " Recovered and Missing Paintings

Newspaper and Magazine articles pertaining to
missing and recovered art, May 1968-September
_1976. Photocopy from Robert Keith Middlemaus~
The Double Market: Art Thefts and Thieves.
Unidentified photocopies from secondary
sources and newspaper articles. -

FoldeévBQ From the book "The Mznd of Adolf Hltler and
Inszde ‘the Thlrd Relch

Photooopled sections from The Mlnd Of Adolf

i o 7': Hitler and Alpert Speer’s _Qﬁggemﬁhe_lhgxg
! ) - " Reich. .




 \Folder 83 Hitler's Life Story

i ) " Photocopied section from The Mind of Adolf

' Hitler. Report from the Headquarters, United

: States Forces European Theater, Military

i o - Intelligence Service Center, APQ 757, "

' ' . Consolidated Interrogation Report (cir) No.
4" pertaining to Hitler as seen by his
doctors, November 1945, 44pp. Notes by James
Surkamp. '

H
i

I ' : . :
IFolder 84 Newspaper Articles on Kadar s Crown

o Washington Post, January 1, 1978, "A Crown of

Mystery and - Intrlgue,‘ New York Times,

: _ November 4-30, 1977,"US to Return Hungary” 5 ‘

i ‘ Crown, Held Since End of WWII," "US Return of
R Crown to Hungary Portested;“vThe.New

Republic, November 19, 1977, "Kadar's Crown."

Folder 85 'Bank fdr‘Internaﬁional Settlements
Unidentified document pertaining to the X//
transfer of looted gold by Germany to the

i :
A . .* ' Bank of International Settlements, lpg.
|

'Folder 86 ~ Cunin

1 .7 Correspondence, from the Economic Warfare
E : Department, Foreign Office, London, to the
: Commercial Secretariat, British Legation,
. Berne,pertaining to Mr. Cenin’s transfer of
. pictures and other valuables from Germany to
’Spaln and Portugal, July 4 11945, .

Folder 87 - o Restobation and Restitution

Correspondence between MFA&%A Sections .
pertaining to the deposits of works of art,
May 8, 1945. Photocopied sectlcn from
Counteraction: 1944-1969. :

Folder 388 a Portugal

Reports from the Embasey at London, England
! : pertaining to MEWFO°s hard core selections
1 : for Portugal and Portugese possessions, 9pp.
; , Unidentified report, possibly written as part.
of a Safehaven report, pertaining to the



Folder

Folder

Folder

fFolder

=
i
F_J
oL
D
vy

Folder

Folder

88 (cont d} 1dent1f1catlon of SUSPlClOUS 1nd1v1duals and-

89

390

91

92

93

der 94

busznpsses in Portugal

Memling Angels

Unidentified document pertaining to the
paintings of which the art dealer Goudstikker
wasg co-owner. James Surkamp’'s notes

pertaining to the Memling Angels.

General Files in Diplomatic OSS

James Surkamp’s notes pertaining to the
historical background of the 08S3.
Martin Fabiani

Documénts of the Foreign Office and Ministry

- 0of Economic Warfare, Economic Advisory

Branch, London, February 14,1945,sent to
Geoffrey Webb, MFA&A, March 11, 1945

- pertaining to Mr. Marsden Smedley’s ‘
- recollection of works of art located in or
. exported from Europe during the war. Includes

a list of paintings and specific file
information from Smedley. The information

- addresses the involvement of Fabiani with

looted art during the war.

Staff RR Memoranda

Unidentifiéd memoranda of the bpeolal Staff
RR regarding, "Bolshevic Atrocity
Propaganda,” April 15, -1844. Unidentified
document pertaining to the -RR Staff.

Article on "The Russians and Berlin"
Unidentified article by Cornelius Ryan, "The

Russians and Berlin, 1845."

Newspaperjﬁrticlé on Piasecki

An article from the‘Suﬁday Times; February 1,

1876, "The Politics of the Underground Art
Business,"” focusing on the dealings of
Boleshaw Piasecki.



Folder 95 " Hoffman

| o Unidentified document pertaining the art. -
! . dealings of Hoffman during the war, 1lpg.

Folder 96 Protokoll

i
} .
N Unidentified document
|Folder 97 ‘Newspaper Article on "TV:Documentary on Nazi
' Painting" :

i coTe Unidentified newspaper -article pertaining to
' the a TV documentary which focused on the

‘development of the official art policy in

‘Nazl Germany. ‘

Folder 98 InQentéry Stock of Art in 6/14/77

Notes by James Surkamp pertaining to art
thefts and recoveries.

"Folder 99 Fees for Record Service of Central
Intelligence Agency :

Record from the Central Intelligence Agency,

|

?

! , Washington, DC, pertaining to "Fees for
f ' Records Services," lpg.

| ,

§

. S Records

Photocopied section from the Guide to the

‘}Folder 100 - Nationai Archives Collection of Foreign
|
i
|

National Archives of the United States, 2pp.
Folder 101 ' Correspondence |

Correspondence to and from‘Jaméé'Surkamp,
1975-1978. ‘

i Folder 102 o - Correspondence

: v

L : Cofrespondence to and from James Sufkamp,
! . 1975-1978. B



‘Folder

‘Folder

Folder

Folder

103

104 -

105

107

108

Prehlstoric Natlonallsm The Strange Hlstory
of Astro-Archeclogy in Germany :

Unidentified photocopy of a section,
“Prehistoric Nationalism: The Strarige History

‘V of Astro-Archeology ‘in Germany."”

Correspondence from HG 85th Armored Infantry
to Military Government Traunsteln on June 1,
1945 :

Unidentified document pertaining to Hungarian'
art treasures and the Munich Collecting
Point.

Receipts

Receipt from Mondadori Publishing Inc. to
James  Surkamp acknowledging his payment.

Important Swiss Newspaper

Unidentified document listing the impoetant
Swiss newspapers, lpg.

Pages from the book Men and Monuments

Photocopled pages from Janet Flanner 8 Men
and Monuments.

German Black Market‘

Photocopies of unidentified secondary source
pertaining to the German black market.
Unidentified document pertaining to the black
market and the military government. Record of
the Military Governemnt, Germany, Allied
Kommandatura of Berlin, "Prohibition of
Dealings in Goods which are Rationed or
Controlled in Price,"”lpg. Memorandum between
Us Headquarters Berlin District G-5 Section,
Detachment AIAI Public Safety Section to the
Legal Section pertaining to the black market
activities. Daily Report of the Public Safety .
Section of the US Headguarters Berlin
Section. July 26, 1945. Memorandum of the
Office of Military Government for Germany
(US). Legal Division. Berlin. regarding the
"Control of Barter and Compensation



Folder 108 (cont’d)‘Transactions in the United States -Zone of

; ’ Occupation,” July 3, 1947, Spp. Memoranda
b o between the OMGB, Economics Division and thP
OMGB, Legal Division pertaining to
compensation transactions, August 28, 1947,

2pp.
F .
‘Foldeb 1098 Excerpts from the book "The Art Crisis”
! . Photovopled sectlon rrom the book The Art
e : Crisis. :
. |Folder 110. - Issue of Vita Italiana, 1974\76

- Articles from the Journal Vita Italiana’
Lo ‘ '~ pertaining to art and culture, 1974\76.

Folder 111 .. Lost Art by ngel Lew1s

| .

i , Unldentlfled document pertalnlng to the
personal background of Dr. Max Friedlander.
Sunday Times article by Nigel Lewis, “More
Treasures in Art Hoard," May 1,1977.

Fdlder 112 Article oh the Billion Dollar Illeéal Art
I : ‘ Traffic-How it Works and How to Stop It by
Dora Hamblin

'Unidentified article by Dora Hamblin., The
Billion Dollar Art Traffic-How ‘it Works and
How to Stop It.: |

Folder 113 " A Report by the OMGUS MFA&A Section -Berlin
B Germany Submitted 3/1/45

An outline of - thP proposed-  book" by James °
- Surkamp,. 30pp.

, Folder 114 : OfflClal Dlspatches from thP Offlce of
Strateglc Services

Official dispatches from the Office of

Strategic Services pertaining to individuals

i and businesses who cooperated with the Nazis,
| May 1945. L



Folder 115

|
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Foldér'lls

|
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|Folder 118

| Folder 119

' Folder 120

| ’ o
iFolder 117

Coins

Unidentified photocopy be?ﬁaining to-coins.

Supplement to Trade Report No. 188 datpd
4N\10N\42" ,

" Uhidentified documént as a supplement to
. trade report No.l188 pertaining to the

dealings in works of art in Europe, 1941-
1942. ‘

Reports on Karger

Unidentified document pertalnlng to Dr.
Nicholas Karger’s personal and prof6851onal
history. Memorandum between Charles Reyner,
Intelligence Officer, Economic Intelligence
Division and L.G. Cyr, World Trade
Intelllgence, State Department pertaining to
looted art, October 24, 1944, Zpp.

Splta, Georg'

Memorandum Between Staurt Leonard MFA&A
Munich and HJ Stach, Netherlands ,
Investigation Officer, pertaining to the
"Interrogation of Georg Spitz,” October 28,
1847, lpg.

Brandl, Hermah

Notes by James . Surkamp pertalnlng to the
‘personal. and pr019581onal history of Hermann
Brandl

Dr. Kurt.Stavenhagen

Unidentified documents, possibly written by
the Office of Strategic Services, pertaining
to Stavenhagen s personal and professional
history, Z2pp. Records of the Strategic
Services, Official Dispatch, pertaining to
art dealers,/collectors of berman origin in
Latln America.



iFolder;

Folder

Folder

Folder

1 Félder

! Folder.

124

126

127

J

Inventories of Gold Patents. of Paintings
Hidden in Caves and Mines in Germany

Notes by James Surkamp. Memorandum among
officials of the US Group, Control Council
(Germany) Finance Division pertaining to a
report on the "Recovery of Reichsbank
Precious Metals," 13pp. Record of Supreme
Headquarters Allied Expeditionary Force, G-5
Division, pertaining to a "Report of Contents
of Mines  in Merkers Area,"” April 1845, 13pp.

' Schedule of National Endowment for the

Humanities from Division of Research Grants
Schedule of application of grants from the
National Endowment for the Humanities
Diviesion of Research Grants, Washington, DC.

Who s Who in Germany

Unidentified document and notes by James
Surkamp. ‘

Uncovered Nazi Booty-Articlés from Saga
‘Magazine '

Four articles from Saga Magazine pertaining ~
to the uncovering of Nazi booty, 1871-1977.
Notes by James Surkamp

iSchultoss

Unidentified document, a telegram Qrittén-by
Schultoss to Hofer pertaining to a painting.

India ’

Notes by James Surkamp

K. Muehlmann

Notes by James Surkamp pertaining to K.
Muehlmann®s professional history.


http:Uncover.ed

Folder

Folder

Folder

Folder .

Folder

Folder

Folder

Folder.

128

129

130

131

133

134

135 . ..

Muhlmann, Jbseph’fﬁ

Unidentified document pertaining to the
professional baokground of Joseph Muhlmann.

‘Mohnen. W.J.

Unldentlfled document pertalnlng to Mohnen’s
deallngs in art

Mileant, Comte de

'Unidentified document pertaining to Mileant s

personal and professional background.

Lichtenstein

Notes;by Jamés Surkamp .

Plietzéh

Unidentified document pertaining to Dr.
Eduard Plietzch’s personal and professional
background and the art market in Holland.

»Tracing,Poliéh valuables

Notes by James Surkamp

Reichsbank-Berlin . .

Photocopied sections from aftermath, Action

and The Russians and Berlin. 1945.

PoSse

Unidentified document pertaining to Posse s

‘ prof6551onal history.

Preliminary Report on Traffic in Works of Art
between Europe. and the Western Hemisphere
during the War

Unidentified document -entitled."A Preliminary
Report on Traffic in Works of Art between
Europe and the Western Hemisphere during the



fFolder'136 (cont”d) War," June 1,1945, 1pg..

i
[Folder 137

t

\Folder 140

|
{
!
i
;

"%Folder 141

\Folder 138

[Folder 139

‘From “Il'Giorno” July'lg?a

Unidentified translated artxcie from 11
Giorno, " Regained the Masaccio and the ™
Memling Angels.”

Spain

‘Notes by James Surkamp pertaining to Spain.

Crown of St.,. Stephen

Records of US District Court for District of

" Kansas Senator -Bob Dole v. Jimmy Carter’
‘(defendant ). Article by James Surkamp,

"Returning a Cold War Pawn: Hungary s Crown
of St. Stephen’, 1877,11pp. Records of the
Foreign Service of the United States of
America pertaining to Crown of St. Stephen.

* Records of the Headgquarters European Command

pertaining to Crown of St. Stephen.
Unidentified document pertaining to
"Significance of the Holy Crown 'of Hungarian
History”. Unidentified memorandum pertaining

- to the history of the Hungarian holy crown.

Records and reports of the Department Of
State pertaining to the Crown of St. Stephen.

‘Becret Security Information documents

pertaining to the holy crown of Hungary.:

-Records of the Office of Military Government

for Bavaria pertaining to the Crown of St.

‘Stephen. Records of the Office of Military
‘nGovernment for Germany (US) pertaining to the
" holy crown of Hungary. Unidentified articles

and .documents.

Text references from the;book:The Final
Soluti _

Record of text references from the book The

':. ‘nj;'j *

Von Behr

’ Phoﬁocopies from the book Action, 1939-1944

and unidentified documents.



Folder 142 - Schmidt, F
Unidentified document pertaining to the

personal and professional hlstory of Fritz
avhmldt

Folder 143 '~ Auctions-Dealers vs.Auctioneers

o b ot e e

Photocopied pages from an unidentified
secondary source and notes by James Surkamp.
'Folder 144 Stamps

Notes by James Surkamp.

Folder 145 " Rebuilding Germany
, . - Photocopies from an unidentified secondary

v o . source pertaxnlng to the restoratlon of
’ Germany.

Folder.i46 ' Internatlonal Red Cross

A Dhotovoples from fhP booh Countérahtlon 1944-
i - : 1969, and notes by James Surkamp.

Folder 147 Italian Art

Unidehtified article from the New York Times.
Notes by James Surkamp and Unldentlilpd
newspaper artloles

Folder 148 - Von Schroder

: ‘ Notes by James Surkamp pertaining to
o _ Schroder.

Foldpr 149 . . . Austria

- Photocopy o unidentified :oniary source.
‘Two-unidentified documents pertaining to
Austria and art. -

Folder 150 Switzerland-Banks-Investments

|

I ' : ' o E e S s

! ' Photocopies from the book Those Swiss Money
|

'




" Folder 150

Folder 153

Folder 151

Folder 152

Folder 154

;félder 155

{cont d) Men and The Swiss Banks. Wall Street Journal
.articles, notes by James Surkamp and :

photocopies rrom unidentified secondary
source.

Borman
Photocopies from the books'Action, 1838-1944

and Inside gne Third Reich. Notes by James
burkamp

Records of ari taken by nazis from German in
Naples of photostats '

Recordes of Headguarters Allied Commission,
Civil Affairs Section pertaining to
"Displaced Works of Art, Italy-Transmittal of
Microfilm Negatives”, April -June 1945. :
Records of the Allied Force headquarters. G-5
Section pertaining to "Works of Art Stolen by
the Germans in Italy”, October 1944, Records
of Headguarters Allied Control Commission,
MFA&A pertaining to works of art formerly
stored at Montecassino and later transfered
to the:Vatican, July 1944. records of MFA&XA
Branch and MFA&A. SHAEF pertalnlng to the
“"Removal of Works of Art from Italy”, June
1943. Photocopies from the books The Rape of
Art and Inside the Third Reich. -

Paegh, W

Unidentified document pértainiﬁg to Walter:

- Paegh’s personal and professional history.

Alpine Redoubt Myth

Photocopies from unidentified secondary

source andlnotes by James Surkamp.
Paul, O

Unidentified document pertaining to Otto
Paul’'s pr019881onal hlstory - :

"
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'Folder

| Folder

Folder
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:Folder
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158

159

160

161
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;Folder 162

Quetting

Unidentified document pertaining to
Quetting s professional history.
Holland Gen.

Unidentified document pertaining to the

general conditions in Holland durlng the war,
pr

Enden,. Hans Erich Max

Unidentified document on the personal and
professional history of Enden.

Conversation between General Rudenko and
Ribbentrop

Unidentified document. pertaining to. the
conversation between Gen. Rudenko and
Rlbbentrop

Menten,;Herbeft

Unidentified document pertaining to Menten’s
professional history. :

De partment of State- DlVlSlon oI Economlc
Se urity Controls

Document of the Department of State Economic
Security Controls pertaining to a "List of
Names and Addresses of Fersons associated
with buspected Safehaven Art in the Nestern
Hemisphere”, November 1945 3pp.

0SS

Unidentified document which lists specific
names of 0355 reports. Photocopies of
unidentified secondary sources.



